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CHAIRMAN'S FOREWORD 

As this report details, the Conference has done and is doing much. 
But there is much more that we should be doing. 

This is a time of special challenge and opportunity for the Confer- 
ence. There is in the country at large a tide of discontent and frustra- 
tion with government. People are exasperated by the perceived 
complexity, remoteness, delay, inefficiency, and unfairness of many of 
its processes. They look to government to set its own house in order. 
The President and the Congress have addressed these concerns, thereby 
heightening the expectation that corrective measures will be taken. 

The Administrative Conference should act to help meet these con- 
cerns. It can continue to contribute significantly to bringing about 
needed corrective measures. But to do so it must have adequate 
resources. The ceiling on appropriations now contained in the Admin- 
istrative Conference Act severely restricts the ability of the Conference 
to carry out its basic mission, and collaborate in initiatives of the 
Administration and the Congress, to combat procedural deficiencies of 
government. 

As its work has become more widely recognized and appreciated, the 
Conference has increasingly been called upon by the Congress to under- 
take substantial projects and consultative functions. But accompanying 
budget authority has not been supplied to carry out these assignments, 
which therefore have heavily diverted resources and priorities from 
basic work budgeted under the ceiling. An example is the mandate of 
the Federal Trade Commission Improvement Act to evaluate the com- 
plicated new trade regulation rulemaking procedures established by 
that Act, and to report to the Congress. Over $220,000 in direct contract 
fees have been obligated for this project in fiscal years 1976 and 1977 ; 
in each year, these expenditures have been more than for all other 
research and other project activities of the Conference put together. 
Another example is the requirement of the new Government in the 
Sunshine Act that the 47 affected agencies consult with the Office of 
the Chairman of the Administrative Conference in the preparation of 
their regulations to implement the open meeting requirements of that 
Act. Discharge of this responsibility, which continues at this writing, 
has consumed most of the time of two of our seven staff lawyers for 
several months. 



It is highly desirable for the Conference to be able to respond to such 
calls upon its special capacities and expertise, even where specific 
provision is not made for funding. This means that the Conference 
must have the budget capacity for such undertakings. But where there 
is a ceiling in the statutory authorization, the two to three year lead 
time makes it very hard to get provision in the ultimate appropriation 
for carrying out such assignments. 

And the performance of these unanticipated responsibilities should 
not have to come at the expense of activities to which the Conference 
has become committed in furtherance of its basic mission. In the cited 
cases and others like them, however, the substantial diversion of 
budgeted funds and staff energies has forced curtailment or postpone- 
ment of activities such as monitoring the implementation of past 
Conference recommendations, development and analysis of statistics 
about administrative actions, and research planning. The ceiling has 
the effect of precluding supplemental current-year appropriations, 
even when needed to maintain such basic activities. The ceiling also 
tends to confine the Conference to small-scale research projects, typi- 
cally conducted by a single academic consultant, though the attack on 
tough procedural problems will often require the sustained empirical 
work of teams of researchers. 

As this report is prepared a new Administration has taken ofSce. A 
new Administration means new people with new ideas, and it is likely 
to entail a re- examination of the Federal agencies, their programs, and 
their ways of doing business. As an institution comprising a diversity 
of views and backgrounds, a non-partisan tradition, and an accumu- 
lated expertise regarding the governmental process, the Conference 
could be a unique and valuable resource in these undertakings. Again, 
however, it must have adequate budget authority. 



ORGANIZATION AND OPERATION 
OF THE CONFERENCE 

The Administrative Conference of the United States was estab- 
lished as a permanent independent Federal agency by the Ad- 
ministrative Conference Act of 1964 (5 U.S.C. §§ 571-576) and was 
activated by the appointment of its first Chairman in January 1968. 
Its purpose is to identify the causes of inefficiency, delay, and un- 
fairness in administrative proceedings affecting private rights, and 
to recommend improvements to the President, the agencies, the Con- 
gress, and the courts. 

The statutory provisions governing the organization and operation 
of the Conference are set forth at the end of this report. The Con- 
ference consists of three entities — the Office of the Chairman, the 
Council, and the Assembly. 

THE OFFICE OF THE CHAIRMAN 

The Chairman of the Administrative Conference is appointed by 
the President, with the advice and consent of the Senate, for a term 
of 5 years. He is the chief executive of the Conference and its only 
full-time compensated member. 

The Chairman, with the approval of the Council, appoints the public 
members of the Conference, He presides at plenary sessions of the 
Assembly and at Council meetings. He is the official spokesman for 
the Conference in relations with the President, the Congress, the 
Judiciary, the agencies, and the public. He has authority to investigate 
matters brought to his attention by individuals inside and outside 
Government, to designate subjects for Conference study and to seek 
implementation of Conference recommendations. The Chairman is 
served by a small permanent staff whose principal duties are to furnish 
administrative and research support to the Assembly and Commit- 
tees of the Conference, to follow and assist in the work of consultants, 
and to help the Chairman in securing implementation of recommenda- 
tions and in providing advice and assistance to the agencies and to 
committees of the Congress. 

Eobert A. Anthony, the fourth Chairman of the Administrative 
Conference, was appointed by President Ford on August 23, 1974. 




Chairman Robert A. Anthony reports to the Conference membership in Plenary 

Session. 



THE COUNCIL 

The Council consists of the Chairman and 10 other members who 
are appointed by the President for 3-year terms, of whom not more 
than one-half may be drawn from Federal agencies. Its functions are 
similar to those of a corporate board of directors. It has authority 
to call plenary sessions ,of the Conference and fix their agendas, to 
recommend subjects for study, to receive and consider reports and 
recommendations before they are considered by the Assembly, and 
to exercise general budgetary and policy supervision. 

During 1976 two new members joined the Council. On May 5 
the President appointed Philip W. Buchen, Counsel to the President, 
to replace Carla A. Hills, Secretary of Housing and Urban Develop- 




Vice Chairman Harold R. Tyler, Jr., addressing the Mfteenth Plenary Session. 

ment. Betty Southard Murphy, Chairman of the National Labor 
Relations Board was appointed the same day to replace Lewis A. 
Engman, who had resigned from the Council effective December 31, 
1975, the date of his departure as Chairman of the Federal Trade 
Commission. 

THE ASSEMBLY 

The Assembly of the Conference is composed of the entire mem- 
bership, Avhich by statute may not be less than 75 members nor more 
than 91. The Conference at present has 89 members. The Chairman 
and the other members of the Council account for 11 of this number. 
The remaining 77 fall into the following groups : 

First, the act confers membership upon the Chairman of each inde- 
pendent regulatory board or commission, or an individual designated 



by the board or commission (5 U.S.C. § 573 (b) (2) ) . Under this provi- 
sion 14 boards and commissions have statutory members. In addition, 
pursuant to 5 U.S.C. § 573(b) (4), two of these agencies have been al- 
lotted a second member by the Council for the purpose of permitting 
the designation of two administrative law judges. The agencies in this 
category, with the number of members, are : 

1. Board of Goyernors of the Federal Reserve System _ — _ 1 

2. Civil Aeronautics Board . 1 

3. Commodity Futures Trading Commission——— 1 

4. Consumer Product Safety Commission.-—- ___ 1 

5. Federal Communications Commission , ... 2 

(Includes Administrative Law Judge) 

6. Federal Election Commission 1 

7. Federal Home Loan Bank Board = 1 

8. Federal Maritime Commission 1 

9. Federal Power Commission 1 

10. Federal Trade Commission : 1 

11. Interstate Commerce Commission 2 

(Includes Administrative Law Judge) 

12. National Labor Relations Board 1 

13. Nuclear Regulatory Commission . 1 

14. Securities and Exchange Commission 1 

Total 16 

Second, the act grants membership to the head (or his designee) of 
each executive department or other administrative agency designated 
for this purpose by the President (5 U.S.C. § 573(b) (3) ). Acting un- 
der this authority, the President has designated all 11 Cabinet depart- 
ments for membership, and the Council has acted to provide some of 
them additional members, as follows : 



1. Department of State 1 

2. Department of the Treasury 2 

(Includes Internal Revenue Service) 

3. Department of Defense 1 

4. Department of Justice : 1 

5. Department of the Interior : — 1 

6. Department of Agriculture 1 

7. Department of Commerce 1 

8. Department of Labor 1 

9. Department of Health, Education, and Welfare 3 

(Includes Social Security Administration and Food and Drug Ad- 
ministration) 

10. Department of Housing and Urban Development 1 

11. Department of Transportation^ : 2 

(Includes Federal Aviation Administration ) 

Total 15 



The other administrative agencies designated for membership by the 
President are as follows : 

1. Environmental Protection Agency 1 

2. Federal Deposit Insurance Corporaition 1 

3. Equal Employment Opportunity Commission 1 

4. Federal Energy Administration 1 

5. General Services Administration 1 

6. National Aeronautics and Space Administration 1 

7. Office of Management and Budget 1 

8. Occupational Safety and Health Review Commission 1 

9. Small Business Administration 1 

10. U.S. Commission on Civil Rights 1 

11. U.S. Civil Service Commission 1 

12. U.S. Postal Service 1 

13i Veterans Administration 1 

Total 13 

The final group consists of the public members appointed by the 
Chairman with the approval of the Council for 2-year terms. These 
members, who must comprise not less than one-third nor more than 
two-fifths of the total membership, are selected in such a manner as to 
provide broad representation of the views of private citizens of diverse 
experience. They are chosen from among members of the practicing 
bar, scholars in the field of administrative law or government, and 
others specially informed with respect to Federal administrative pro- 
cedure. They are reimbursed for travel expenses but otherwise serve 
without compensation. At present, the public members number 36. The 
terms of all incumbent public members expired on June 30, 1976. The 
Chairman, with the 'appraval of the Council, reappointed 25 members 
and designated 11 new members for 2-year terms, to serve until 
June 30, 1978. 

In addition, pursuant to section 4 of the bylaws, the Chairman, with 
the approval of the Council, may make liaison arrangements with rep- 
resentatives of the Congress, the Judiciary, Federal agencies, and pro- 
fessional associations not represented on the Conference. Individuals 
who serve in such a capacity participate in the deliberations of the 
Conference with privileges of the floor but do not vote. Currently, eight 
liaison arrangements are in effect. 

The Assembly, which has ultimate authority over all activities of the 
Conference, operates much like a legislative body. It has adopted by- 
laws establishing nine standing committees, currently chaired by the 
following members : 

1. Agency Decisional Processes Peter L. Strauss. 

2. Agency Organization and 

Personnel Otis M.Smith. 
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3. Compliance and Enforcement 

Proceedings Anthony L. Mondello, 

4. Grants, Benefits and Contracts Geoffrey C. Hazard, Jr. 

5. Informal Action Clark Byse. 

6. Judicial Eeview . William H. Allen. 

7. Licenses and Authorizations Owen Olpin. 

8. Ratemaking and Economic 

Regulation Ira M. Millstein. 

9. Rulemaking and. Public 

Information __._ Cornelius B. Kennedy. 

These committees meet periodically to plan and guide research by 
academic consultants and by the Conference's professional staff, and 
on the basis of such research to frame proposed recommendations for 
consideration by the Assembly. When a study and tentative recom- 
mendation have been prepared, they are circulated to the affected agen- 
cies for comment and reexamined by the committee in light of the 
replies. After final committee approval, a proposed recommendation is 
transmitted to the Council and then to the Assembly for final action 
in plenary session. The Assembly may adopt the recommendation in 
the form proposed, amend it, refer it back to committee or reject it 
entirely. 

Since January 1968 the Assembly of the Conference has adopted a 
total of 64 recommendations, of which 5 were adopted during the pe- 
riod covered by this report. 

Volumes I, II, and III of the recommendations and reports of the 
Administrative Conference of the United States, published in June 
1970, June 1973, and June 1975, respectively, contain the ofEcial texts 
of the recommendations and statements adopted by the Assembly dur- 
ing the period January 8, 1968, to June 30, 1974. These volumes also 
contain the full texts of the research reports that support the recom- 
mendations, and a bibliography of other reports prepared under the 
auspices of the Conference. (Copies may be obtained from the Super- 
intendent of Documents, U.S. Government Printing Office, Washing- 
ton, D.C.) The recommendations and statements of the Conference, 
including those adopted since the publication of volume III of the 
Conference's recommendations and reports, are also published in the 
annual reports of the Conference; in the Federal Register (38 F.R. 
16839, 39 F.R. 4846, 39 F.R. 23041, 40 F.R. 27925, 41 F.R. 3982, 41 
F.R. 29653, 41 F.R. 30319, 41 F.R. 56767) ; and those of a continuing 
interest in the Code of Federal Regulations, title I, parts 305 and 310. 



ACTIONS OF THE ASSEMBLY 

The Fourteenth (June 3-4) and Fifteenth (December 9-10) Ple- 
nary Sessions were held in Washington in 1976. The Assembly adopted 
five recommendations and one formal statement, as well as amend- 
ments to an earlier recommendation and to the bylaws of the Confer- 
ence. The full texts of the statement and recommendations appear at 
page 37 below. A summary of each follows : 

Summary of Recommendation 76-1 Exception From Mandatory 
Retirement for Certain Presidential Appointees 

The Civil Service Retirement Act provides for mandatory retire- 
ment of Federal employees at age 70 and upon completion of 15 years 
of service. The President has broad discretionary power to grant ex- 
emptions from mandatory retirement, and certain exceptions are spe- 
cifically provided for in the statute. This recommendation proposes 
that the Congress amend the statute to add an exception for employ- 
ees appointed by the President with the advice and consent of the Sen- 
ate to serve for a definite term of years. 

Summary of Recommendation 76-2 Strengthening the Infor- 
mational AND Notice-Giving Functions of the Federal 
Register 

This recommendation suggests ways to improve the usability and 
effectiveness of the Federal Register system by strengthening the in- 
formational and notice-giving functions of the Federal Register and 
of the Code of Federal Regulations. 

The recommendation has four parts. The first urges the agencies and 
the Administrative Committee of the Fedeal Register to assure preser- 
vation in the annual Code of Federal Regulations of descriptions of 
each agency's organization and functions as required by the Admin- 
istrative Procedure Act. Any changes in such descriptions or func- 
tions should first be published in the Rules and Regulations section of 
the Federal Register. It is also recommended that the statements of 
basis and purpose (or portions thereof) that are published in the 
Federal Register with newly promulgated rules of continuing interest 
should be preserved in the Code of Federal Regulations. Where publi- 
cation on a cumulative basis is likely to become cumbersome, the ma- 
terial could be published only once, in that year's edition of the Code 
of Federal Regulations. Also, the annual editions of the Code of Fed- 
eral Regulations should include the Federal Register citations to 
pending rulemaking proceedings. 




Members of the Council at 1976 Plenary Sessions. Alove, from left to right: 
Edwin M. Zimmerman^ Marion Edwyn Harrison^ John TT. Barnum, Walter 
Gellhorn, Harold R. Tyler, Jr. Below: Philip W. Buchen, Betty Southard Murphy ^ 
Richard E. Wiley ^ Richard C. Van Dusen, Harold L. Russell. 



The second part of the recommendation notes that, despite publica- 
tion requirements in the Administrative Procedure Act, few agencies 
publish in the Federal Register statements of their general policy and 
interpretations of general applicability. In addition to publishing such 
statements and interpretations, it is recommended that, when an 
agency utilizes an adjudicatory opinion or an instruction to staff for 
the purpose of announcing a general policy or an interpretation of 
general applicability, the pertinent portion of such opinion or in- 
struction should be published in the Rules and Regulations section of 
the Federal Register and should be preserved in the Code of Federal 
Regulations when they are of continuing interest to the public. 
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The third section of the recommendation sets forth standards to 
guide the Congress and the Director of the Federal Eegister with 
regard to the publication of notices pertaining to adjudicatory matters 
in the Federal Register. Among other points, it suggests that the 
Federal Eegister should not be used to publish the texts of agency 
orders or opinions in adjudicatory proceedings or notices of those 
decisions if there is no further opportunity available for interested 
persons to participate in the proceeding, except when publication serves 
a necessary legal purpose. It further suggests that the Federal Register 
should not be used to publish notices of applications, hearings, or 
other adjudicatory matters unless the notices are intended to inform 
interested members of the public of the opportunity to comment or 
otherwise to participate in the proceeding. 

The final part of the recommendation urges the Administrative 
Committee of the Federal Register to require an appropriate format 
for notices pertaining to adjudicatory matters, including information 
on the nature of the proceeding, the agency's legal authority, the 
matters of fact and law asserted, and the opportunities available to 
comment or otherwise participate in the proceeding. The recommenda- 
tion also suggests that an agency publish notice of specific applica- 
tions or hearings where public participation is particularly important, 
even though the agency does not publish notices of other applications 
or hearings under the same statutory provision. 

Summary of Recommendation 76-3 Procedures in Addition to 
Notice and the Opportunity for Comment in Informal Rule- 
making 

This recommendation builds upon the Conference's recognition in 
Recommendation 72-5 that agencies should decide in the circumstances 
of particular informal rulemaking proceedings whether or not to 
provide procedural protections going beyond the notice-and-comment 
requirements of 5 U.S.C. § 553. 

The recommendation sets forth for agency consideration certain 
rulemaking procedures, and describes some of the circumstances of 
particular proceedings that should move agencies to consider their 
use. Procedures suggested to the agncies include: Planning from 
the outset for the possibility of two cycles of notice-and-comment 
or providing a second cycle even where only one was originally con- 
templated ; incorporating in the notice of a notice-and-comment cycle 
information about the agency's attitudes and the data upon which it 
relies; providing an explanation of tests utilized by the agency and 
allowing an opportunity for comment thereon; holding public con- 
ferences with opportunity for interested groups to question each 
other; and hearing oral argument. 

11 



It is also recommended that agencies also give interested persons 
an opportunity to indicate issues of specific fact as to which they 
contend that cross-examination is appropriate. Cross-examination, 
where permitted, should be strictly limited as to subject and duration. 

SUMMAHY OF THE AMENDMENT TO RECOMMENDATION 75-8 Tax ReTUEN 

Confidentiality 

Recommendation 75-8, which had been adopted at the Thirteenth 
Plenary Session in December 1975, expressly urged a substantial 
narrowing of the Internal Revenue Service's authority to disclose tax 
returns (defined to include related information) of individuals and 
decedents to other governmental authorities and agencies. Paragraph 
(b) of that recommendation endorsed the enactment of legislation 
to permit the disclosure of tax returns by the Internal Revenue Service 
only on the basis of express statutory authorization specifying for any 
authorized disclosure (i) the persons to whom disclosure may be made, 
(ii) the purposes for which disclosure may be made, (iii) the proce- 
dures governing such disclosure, and (iv) limitations on use or re- 
disclosure. At the Fourteenth Plenary Session, the Conference added 
two new subparagraphs to paragraph (b) to make explicit certain 
policy objectives concerning confidentiality and limited disclosure 
that had been implicit in paragraph (b). Ncav subparagraph (b) (2) 
calls for legislation to provide that all information obtained by the 
Internal Revenue Service, which may be pertinent to the tax liability 
of an individual, shall be confidential and shall not be disclosed by 
the Internal Revenue Service to any person, except pursuant to the 
written request or consent of such individual or his authorized 
representative, or as specifically authorized by statute. New subpara- 
graph (b) (3) calls for legislation to provide that the Service disclose 
no more of such information thaia is necessary to accomplish fairly, 
effectively, and efficiently the purpose for which such disclosure is 
authorized. 



Summary of Recommendation 76-4 Judicial Review Under the 
Clean Air Act and Federal Water Pollution Control Act 

This recommendation is intended to facilitate Congressional at- 
tention to a variety of problems which, experience has shown, arise 
in the interpretation and application of the judicial review provisions 
of the Clean Air Act and the Federal Water Pollution Control Act 
(FWPCA). The guiding principle of this recommendation is that 
where jurisdictional provisions are crafted, Congress should draiv 
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In del)ate on the Statement on procedures to deal with emergency shortages of 
natural gas. Top, left to right: Senior Staff Attorney Philip J, Barter, Consultant 
Mason Willrich, Consultant Max D. Paglin, Ratemaking and Economic Regula- 
tion Committee Chairman Ira M. Millstein. Center: Standing, Piiblic Member 
Turner H. McBaine. Seated, foreground, PuUic Members Katherine E. Sa^seville, 
Robert H, Young and Penelope Thunberg. Seated, background, Public Members 
Betty Binns Fletcher and Jack Greenb erg" (obscured) ; Treasury member Wolf 
Haber; NASA member S. Neil Hosenball. Bottom left: Federal Trade Commis- 
sion member Robert J. Lewis, Bottom right: Public Member James F. Flug, Fed- 
eral Power Cormnission member John H, Holloman III. 
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bright lines to minimize the waste and expense of litigation about 
whether a case has been brought in the right court. 

More specifically, the recommendation urges that review of national 
standards under the FWPCA be centralized in the District of Colum- 
bia Circuit, as is now the case under the Clean Air Act. On the other 
hand, review of State implementation plans under the Clean Air 
Act, and review of regulations, standards, or determinations affect- 
ing single States or facilities under the FWPCA, should be de- 
centralized to the circuits containing the States or facilities in ques- 
tion. In addition, it calls upon the courts of appeals to utilize their 
discretion to transfer judicial review proceedings, where transfer 
can avoid undue duplication of litigation or aid in the administration 
of justice. 

Those sections of the Acts, which authorize citizen suits in the district 
courts to require the Administrator of the Environmental Protection 
Agency to perform nondiscretionary duties, should be clarified so that 
they cannot be read to furnish an alternative or premature method 
of review of questions that can be raised by petitions for review in the 
courts of appeals. Courts of appeals should be given exclusive jurisdic- 
tion over actions to compel or to postpone the issuance or revision 
of regulations whose validity is to be determined in a court of appeals ; 
remands to the EPA or a district court should be permitted where 
the reviewing court determines that an evidentiary proceeding is neces- 
sary. A provision for transfers between courts of appeals and district 
courts in such cases is needed to prevent unfairness that might result 
from litigant's choice of a wrong court. 

Nonstatutory review actions, alleging grounds that correspond to 
those appropriate for the filing of citizen suits, should be made to 
comply with the notice requirements of the citizen-suit provisions. 

The time limits in both acts for the filing of petitions to review 
regulations in the courts of appeals should be changed to 60 days. 
Such time limits should be made inapplicable where the petitioner can 
show reasonable grounds for failure to file a timely petition. 

Congress should amend both Acts to permit the validity of a regula- 
tion to be challenged in defense to an enforcement proceeding. 

Various actions of the EPA are not now reviewable in the courts of 
appeals. Some of these omissions appear to be inconsistent with the 
general statutory plan; corrective amendments are suggested. 

Finally, it is recommended that Congress adopt a single test of 
standing to govern all proceedings for judicial review under the two 
Acts. 
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Summary of Eecommendatton 76-5 Interpretive Eules of General 
Applicability and Statements of General Policy 

The Conference states in this recommendation that it is beneficial 
to both the agencies and potentially affected elements of the public 
that agencies provide an opportunity for public comment upon inter- 
pretive rules of general applicability and statements of general policy, 
either before or after their issuance. The provision of such procedures 
makes for greater confidence in ultimate agency judgments. The 
Administrative Procedure Act requires the publication of interpretive 
rules and policy statements in the Federal Eegister, but does riot 
require the opportunity for public participation in their issuance, 
though such a requirement has been imposed by the courts in some 
instances. 

The first part of the recommendation urges agencies, except in the 
context of adjudicatory opinions, normally to utilize the notice-and- 
comment procedures of section 553 of the APA when adopting inter- 
pretive rules or policy statements that are likely to have a substantial 
impact on the public. To this end, a proposed interpretive rule or 
policy statement should be published in the Federal Eegister, and 
should include a concise statement of basis and purpose and provide 
an opportunity for the submission of written comments, with or with- 
out the opportunity to make oral presentation. If such procedures are 




Council Member Harold L. Russell in dehate. 
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not practicable, necessary, or in the public interest, they can be omitted 
provided a brief statement of reasons is included with the interpretive 
rule or policy statement. 

The recommendation also sets forth a procedure to be followed when 
there has been no pre-promulgation notice and opportunity for com- 
ment in the issuance of an interpretive rule of general applicability 
or statement of general policy. In those situations, the agency should 
entertain comment for a period of at least 30 days following publica- 
tion of the interpretive rule or policy statement, and should, within 
60 days after such comment period, publish in the Federal Register 
a statement of its adherence to or alteration of its previous action, 
with responses to significant comments received. Such procedures can 
be omitted where no public interest would be served or where they 
are too burdensome, provided a brief statement of reasons is included 
with the interpretive rule or policy statement. 

Summary of Statement on Procedures to Deal with Emergency 
Shortages of Natural Gas 

The Conference adopted a formal statement calling for early con- 
sideration by the Congress of procedures to deal with possible emer- 
gency shortages of natural gas. The statement notes that currently 
the Government is unable to deal adequately with an emergency 
created by a severe shortage of natural gas. The range of possible 
legislative responses to this problem is wide, and the procedural 
questions involved are highly complex. The investigation and resolu- 
tion of these questions should begin at an early date, lest adequate 
procedures be sacrificed in a hastily established program designed 
to react to an emergency. The statement outlines many of the issues 
that need to be considered in establishing procedures to deal with 
emergency shortages. It recommends that policies and regulations be 
developed through the rulemaking process as far in advance of an 
actual emergency as is possible, and sets forth minimal administrative 
procedures to be followed in determining matters involving specifically 
identifiable parties. 
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ACTIVITIES OF COMMITTEES 

The membership participates actively in the research activities of 
the Conference through the nine standing committees prescribed by 
the Bylaws. Each committee has a generally prescribed field of inquiry 
suggested by its title. Distinctions between committee jurisdictional 
responsibilities are intentionally fluid in order to permit the members 
wide latitude of inquiry. Since projects are often pertinent to the 
concerns of more than one committee, the Office of the Chairman 
coordinates the committees' activities to prevent conflict or duplication 
of effort. 

At the Fourteenth Plenary Session, the Committee structure was 
revised by amending the Bylaws to eliminate the Committee on Claims 
Adjudications, to retitle another committee the Committee on Grants, 
Benefits, and Contracts, and to establish a new Committee on Agency 
Decisional Processes. A description of each committee and the projects 
that were in progress and completed in 1976 follows : 

1. COMMITTEE ON AGENCY DECISIONAL PROCESSES 
Chairman^ Peter L. Strauss 

This committee was established during 1976 to address certain areas 
of research that did not naturally fall wuthin the jurisdiction of the 
previously existing committees of the Administrative Conference. The 
new committee's area of responsibility includes formal adjudicatory 
procedures, the use of particular kinds of evidence, institutional deci- 
sionmaking, techniques of gathering and using information, and 
generic causes of delay. 

Pending Projects 

Scientific and technological decisionmaking (Consultant: Michael S. Baram, 
Massachusetts Institute of Technology; David M. Pritzker, staff attorney). 

Statutory time limits on agency action (Consultant: Edward A. Tomlinson, 
University of Maryland School of Law) . 

Use of surveys in Federal Trade Commission determinations (Consultant: 
Ernest A. E. Gellhorn, Arizona State University College of Law). 

2. COMMITTEE ON AGEN^CY OEGANIZATION AND 

PERSONNEL 
Chairman^ Otis M. Shith, Succeeding Earl W. Kintner 

This committee is concerned, with the distribution of responsibility 
and authority within agencies, including the adequacy of procedures 
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to review internal delegations and to assure separation of functions ; 
personnel practices which bear upon the competence, professionalism, 
and effectiveness of personnel involved in the conduct of adminis- 
trative proceedings; and administrative procedures which affect the 
hiring, compensation, and tenure of Federal employees. 

Projects Completed 

Mandatory retirement of members of independent regulatory commissions 
(Consultant : Harold H. Bruff, Arizona State University School of Law), resulting 
in Recommendation 76-1. 

Role of Administrative Law Judges in the agency hearing process. (Consult- 
ant : Victor G. Rosenblum, Northwestern University School of Law. ) No recom- 
mendation now contemplated. 

Pending 

Agency experience under the Federal Advisory Committee Act. (Consultant: 
Robert E. Park, George Washington University National Law Center.) 

Emergency economic control programs. (Consultant: Edmund W. Kitch, 
University of Chicago Law School. ) 

Separation of functions between OSHA and OSHRC. (Consultant: Neil Sul- 
livan, Brandeis University.) 

3. COMMITTEE ON COMPLIANCE AND ENFORCEMENT 
PROCEEDINGS 

Chairman^ Anthony L. Mondello 

This committee examines administrative policies, techniques, and 
procedures for assuring compliance with Federal laws and regula- 
tions, including the issuance of cease and desist orders, the imposition 
of fines and penalties, and the application of other sanctions. 

Projects Completed 

(Conciliation procedures at the Equal Employment Opportunity Commission. 
Preliminary study by James O. Freedman, University of Pennsylvania Law 
School. ) 

Pending Projects 

Citizen enforcement of Federal regulatory statutes : the "private attorney 
general." (Consultant : Jerry L. Mashaw, Yale Law School.) 

Consent Decree Settlements : Optimizing Public and Private Interests in Anti- 
trust and Employment Discrimination Settlement Proceedings. (Consultant: 
Michael J. Zimmer, Wayne State University Law School.) 

Disclosure as a Regulatory Technique. (Consultant : Roy A. Schotland, George- 
town University Law Center. ) 

4. COMMITTEE ON GRANTS, BENEFITS AND CONTRACTS 
Chairman^ Geoffrey C. Hazard, Jr. 

This committee considers the procedures by which agencies admin- 
ister Federal loan, grant, benefit, and contract programs, including 
procedures for the award or termination of financial assistance. 
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Projects Co'nipleted 

Effect of representation by attorneys and others in disability claims proceed- 
ings. (Consultant: William D. Popkin, Indiana University School of Law.) No 
recommendation now contemplated. 

5. COMMITTEE ON INFOEMAL ACTION 
Chairman^ Clark Byse, succeeding Warnee W. Gardner 

This committee has a wide mandate to investigate agency action af- 
fecting private rights that do not involve formal, structured proceed- 
ings. This comprises, quantitatively, the bulk of agency action, and is 
often characterized by a particularly broad scope of agency discretion. 

Projects Completed 

Criteria and methodology for evaluating particular procedures in informal 
adjudications. (Preliminary study by Paul R. Verkuil, University of North Caro- 
lina School of Law. ) 

Pending 

Discretion in Food and Drug Administration enforcement proceedings. (Con- 
sultant : William J. Lockhart, University of Utah School of Law. ) 

Department of Justice and Federal Trade Commission discretion in investi- 
gating and prosecuting civil antitrust cases. (Consultant: Thomas J. Maroney, 
Syracuse University Law SehooL) 

6. COMMITTEE ON JUDICIAL EE VIEW 
Chairman^ William H. Allen 

This committee examines the law concerning judicial review of ad- 
ministrative action, and those aspects of administrative procedure that 
have particular effect upon the availability or effectiveness of judicial 
review. While these matters are studied primarily from the perspec- 
tive of the agencies, the committee also necessarily considers the effect 
of relevant case law and of now proposals upon the functioning of the 
courts themselves. 

Projects Completed 

Hybrid rulemaking : procedures for informal rulemaking beyond those required 
by 5 U.S.C. §553. (Consultant: Stephen F. Williams, University of Colorado 
School of Law), resulting in Recommendation 76-3. 

Judicial review under the Clean Air Act and Federal Water Pollution Control 
Act. (Consultant: David P. Currie, University of Chicago School of Law), re- 
sulting in Recommendation 76-4. 

Techniques for application of the doctrine of primary jurisdiction by Federal 
courts. (Consultant: Michael H. Botein, Rutgers University School of Law.) 
No recommendation now contemplated. 

Pending 

Judicial review of Customs Service actions. (Consultant : Peter Gerhart, Ohio 
State University School of Law). 
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Justice Department control of agency litigation. (Preliminary study com- 
pleted by John F. Davis, University of Maryland School of Law ; further work 
contemplated.) 

Review of administrative small causes ( Consultant : Theodore A. Miles, 
Howard University School of Law. ) 

The implications of judicial review for the practical procedures in §553 rule- 
making proceedings. (Consultant: Nathaniel L. Nathanson, Northwestern Uni- 
versity School of Law.) 

7. COMMITTEE ON LICENSES AND AUTHOEIZATIONS 
Chairvian^ Owen Olpin, succeeding Ben C. Fisher 

This committee examines the process of licensing or certification to 
engage in activities that require Federal Government authorization. 
It is concerned with all aspects of that process, including grant, denial, 
transfer, modification, suspension, and termination. 

Pending Projects 

Procedures for action upon waiver and exemption applications. (Consultant: 
Marshall Breger, University of Texas School of Law.) 

Competitive Federal and State regulation of .banking. (Consultant: Kenneth E. 
Scott, Stanford University School of Law. ) \^ 

8. COMMITTEE ON EATEMAKING AND ECONOMIC 

EEGULATION 
Ohairman^ Ira Millstein 

This committee studies the procedures employed by the regulatory 
agencies in establishing rates, prices, and other charges for regulated 
industries. It also examines procedures of all agencies with respect to 
activities that have the effect of economic regulation, though not 
directed toward specifically regulated industries — such as the deter- 
mination of subsidies, tariffs, quotas, and ceilings. 

Projects Completed, 

Administration of energy shortages. (Consultants: Mason Willrich, University 
of Virginia School of Law, and Max PagUn), resulting in Statement on Pro- 
cedures to Deal with Emergency Shortages of Natural Gas. 

Pending 

The nature and sources of delay in ratemaking proceedings. (Consultant: 
Thomas D. Morgan, University of Illinois School of Law.) 

Agency adoption of externally developed standards. (Consultant: Robert W. 
Hamilton, University of Texas Law School. ) 

9. COMMITTEE ON EULEMAKING AND PUBLIC 

INFORMATION 

Chairman^ Cornelius B. Kennedy 

Tliis committee examines the areas of administrative activity appro- 
priate for the conduct of rulemaking and studies the procedures 
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employed. As a separate but related charge, the committee looks to the 
public availability and dissemination of information on agency pro- 
cedures, policies, and action. 

Projects Completed 

Standards for publication in the Federal Register. ( Consultant : Edward A. 
Tomlinson, University of Maryland School of Law ) , resulting in Recommendation 
76-2. 

Promulgation and effect of interpretive rules and policy statements. (Consult- 
ant: Michael R. Asimow, University of California School of Law, Los Angeles), 
resulting in Recommendation 76-5. 

Hybrid rulemaking : Procedures for informal rulemaking beyond those required 
by 5 U.S.C. §553. (Consultant: Stephen F. Williams, University of Colorado 
School of Law), resulting in Recommendation 76-3. 

Pending 

Trade regulation rulemaking procedures of the Federal Trade Commission. 
(Consultant: Barry B. Boyer, State University of New York at Buffalo, School 
of Law. ) 

Evaluation of proposals for legislative veto of agency rules. (Consultants: 
Ernest A. E. Gellhorn and Harold H. Bruff, Arizona State University College 
of Law.) 
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WORK OF THE CHAIRMAN'S OFFICE 

BUDGET AND STAFF 

The Conference's budget through the end of fiscal year 1976 was 
$785,000 with an additional appropriation of $196,000 for the transi- 
tion period, July 1 to September 30. The budget for fiscal year 1977, 
which began on October 1, is $880,000. 

The permanent staff of the Conference remained at 16 during the 
reporting period. The addition of a new staff attorney was approved by 
the Office of Management and Budget in December. The Office of the 
Chairman continued the practice in 1976 of supplementing staff re- 
sources with part-time consultants and legal interns. 




Executive Secretary Richard K. Berg, Executive Director Emmett J. Gavins and 
Research Director David B. H, Martin at the Fifteenth Plenary Session. 



major projects 

1. Federal Trade Commission Trade Regulation Rulemaking 

Project 

Work is continuing on the study and evaluation of the new trade 
regulation rulemaking procedures of the Federal Trade Commission, 
required by the Federal Trade- Commission Improvement Act. These 
statutorily mandated procedures contain a number of features that are 
additional to the minimal notice-and-comment procedures called for by 
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section 553 of the Administrative Procedure Act. Briefly summarized, 
the additional elements include : 

• a requirement that the agency state with particularity its rea- 
soning for a proposed trade regulation rule, rather than mere 
notice of the proposed rulemaking ; 

• a requirement that the agency provide an opportunity for an in- 
formal hearing which involves not only oral argument but also 
some limited opportunity to introduce rebuttal evidence and to 
cross-examine witnesses ; 

• a requirement that the statement of basis and purpose for the 
rule as finally promulgated contain various explanatory ma- 
terial of considerably more detailed character than the APA 
requires. 

In addition, the FTC Improvement Act provides for pre-enforce- 
ment review of a trade regulation rule in the U.S. Courts of Appeals 
within 60 days after the rule is finally promulgated, and directs that 
such review shall determine whether the rule is supported by substan- 
tial evidence in the rulemaking record taken as a whole. 

Finally, the FTC is authorized to arrange for reimbursement of the 
costs of participating in trade regulation rulemaking proceedings to 
certain types of persons who would not otherwise be able to participate 
in the informal hearing. 

The design of the Conference study calls for collecting data about 
procedures at each of the three principal stages of the rulemaking 
proceedings: (1) the pre-hearing stage of initial notice of rulemaking 
and comments thereon, designation of issues for cross-examination and 
rebuttal, and prehearing conferences; (2) the informal hearing stage, 
including identification of interests and consolidation of presentations, 
oral presentations, cross-examination, and compensation of partici- 
pants ; and (3) the post-hearing stage including reports and recommen- 
dations of presiding officer and staff, the second period for public com- 
ment in the rulemaking proceeding (provided for by the FTC Eules 
of Practice) , and Commission consideration and issuance of final rule 
and statement of basis and purpose. Although judicial review fev se 
of trade regulation rules promulgated under the FTC Improvement 
Act is outside its scope, the study is designed to identify ways in which 
the prospect of judicial review, based on the Act's particular provisions 
therefor, may affect the agency's rulemaking behavior. 

As originally enacted, the FTC Improvement Act called for both 
the FTC and the Conference to submit to the Congress by July 1976, 
reports on their respective studies and evaluation of the rulemaking 
procedures prescribed by the Act. Because it was clear that there would 
not be sufficient experience with the procedures to study, evaluate, and 
report on by last July, the Conference sought and obtained last spring 
a legislated postponement in the reporting date until July 1978. 
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The Conference's study is being conducted by a full-time staff under 
the direction of Barry B. Boyer, associate dean of the law school 
at the State University of New York at Buffalo. In the past year 
the study staff has compiled and analyzed empirical data regarding 
the conduct of specific rulemaking proceedings. The sources of data 
include direct observation of rulemaking hearings and pre-hearing 
conferences in 9 proceedings, over 100 interviews with key participants 
in the proceedings, examination of documentary rulemaking records 
and replies to a detailed questionnaire distributed to each person 
testifying at the rulemaking hearings. 

2. Regulatory Agency Management Seminar Program (EAMS) 

In the final weeks of the year, detailed planning was begun for 
the Conference's first seminar for regulatory agency members and 
top staff personnel. This program, the Regulatory Agency Manage- 
ment Seminor (RAMS) , will implement the Statement on Strengthen- 
ing Regulatory Agency Management through Seminars for Agency 
Officials adopted by the Conference at the Twelfth Plenary Session 
in June 1975. 

That statement pledged the Conference, in cooperation with con- 
cerned agencies, to conduct periodic seminars for commissioners and 
top staff personnel of the regulatory agencies, in order to exchange 
views on management problems, on approaches to policy formulation, 
on relationships among the agencies and with other segments of 
government, and on the unique problems that arise in a coUegial 
agency. The seminars will place special emphasis on the interests and 
needs of officials who are newly appointed to their positions. 

It is hoped that the first seminar can be held at a time that will 
enable it to offer the maximum benefit to the expected influx of 
new agency members and personnel that will accompany the change 
in Administrations. Participants will be drawn chiefly from among 
new chairmen, members, and senior staff of the independent regula- 
tory agencies. The faculty will be selected from among former and 
current agency officials, as well as from the Congress, public interest 
groups, and other sources including academia and the field of public 
administration. 

3. Natural Gas Project 

The Office of the Chairman contracted with Prof. Mason Willrich 
of the University of Virginia Law School in 1974 to make a com- 
prehensive review of the procedures by which the Federal Power 
Commission and the Federal Energy Administration administered 
shortages of energy resources. Professor Willrich's research demon- 
strated that the procedures and authority of the Federal Power 
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Commission are insufficient to deal with a widespread shortage of 
natural gas. Based on Professor Willrich's work (published in book 
form, "Willrich : Administration of Energy Shortages — Natural Gas 
and Petroleum," Ballinger Publishing Co., Cambridge, Mass., 1976) 
the Committee on Eatemaking and Economic Regulation prepared 
a report discussing the precarious supply of natural gas and the in- 
adequacies of existing governmental procedures, both Federal and 
State, to provide structures for dealing Avith substantial shortages. 

The Committee also drafted tentative recommendations concern- 
ing administration of possible contingency allocation programs, if 
Congress should adopt such a program. But in discussions between 
the Office of the Chairman and Ira M. Millstein, Chairman of the 
Committee, it was determined that further work was needed before 
the draft recommendations could be presented to the Plenary Session, 
especially on the aspect of the recommendations involving the proce- 
dural relationship between the States and the Federal Government. 
Max D. Paglin, a former long-term active member of the Conference, 
undertook this task as a consultant over the summer of 1976. His 
primary charge was to examine regulatory programs involving re- 
lationships between Federal agencies and State governments, to see 
how such programs work, how well they are regarded by affected 
interests, and what could be learned from these experiences for pur- 
poses of testing the Committee's proposals. A project team, led by 
Mr. Paglin and operating out of the Office of the Chairman, was 
formed to conduct interviews and to perform legal research. Ex- 
tensive personal interviews were conducted with numerous Federal 
and State officials and private individuals experienced in the natural 
gas industry and its regulation, and in Federal/State relationships 
in other areas. The research effort also concentrated on reviewing 
actions of the Federal Power Commission in the development and 
implementation of the Commission's curtailment policies. 

In October 1976, the project team submitted a report, "Procedural 
Implications of Administering Emergency Shortages of Natural Gas," 
to the Committee. The report pointed out numerous difficulties in 
establishing and administering an allocation program, principally 
a lack of data and resources necessary to carry out effectively the 
substantive aspects of allocation on a nationwide scale. Appendices 
to the report included a review of recent case law involving Constitu- 
tional and other legal problem areas in joint Federal/State jurisdic- 
tion, a survey of prior experience in selected areas of Federal standard- 
setting with implementation at the State level, an examination of 
sample provisions of some 10 existing statutes and regulatory pro- 
grams setting up cooperative Federal/State jurisdiction, and an ex- 
amination of the Federal/State programs instituted by the Environ- 
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mental Protection Agency, the Federal Energy Administration, and 
the Occupational Safety and Health Administration. 

Based on the Paglin report, the Committee decided not to go for- 
ward with its draft recommendations as such. Instead it decided to 
develop a Statement, for presentation to the Plenary Session, that 
would allow the Conference to make known to Congress and the public 
the Conference's findings and concerns in the area of possible natural 
gas allocation procedures, without at the same time committing the 
Conference to any particular position on the question of what policy 
or program might be adopted to deal with gas shortages. The State- 
ment was developed through close coordination between the Chair- 
man, Mr. Millstein, Senior staff attorney Philip J. Harter and Mr. 
Paglin. Following lively debate and several amendments at the Decem- 
ber 1976 Plenary Session, the Statement on Procedures to Deal with 
Emergency Shortages of Natural Gas was adopted by the 
Conference. 

4. Survey of State Administrattve Proceditres 

Many States in recent years have completely overhauled their ad- 
ministrative procedure laws. 

The Office of the Chairman has commenced a study of State admin- 
istrative procedure statutes and related materials, in order to identify 
innovative procedures and applications that may hold promise for 
adaptation into Federal administrative practice. The study, under 
the direction of L. H. Levinson, professor of law at Vanderbilt Uni- 
versity, involves preparation of an inventory of State APA pro- 
visions, comparison of this data with corresponding provisions of 
Federal law, identification through an advisory group of the most 
promising procedural innovations, and examination by Professor 
Levinson of the potential applicability of the procedures so identified. 

5. Uniform Caseload Accounting System 

The Office of the Chairman has continued to collect caseload and 
individual case data from 28 Federal agencies and departments which 
employ administrative law judge to preside over formal APA 
proceedings. 

Publication of the first annual report under this system, covering 
fiscal year 1975 statistics, was scheduled for 1976 but was delayed 
until 1977. This report, the first of a projected 3- to 5-year trial re- 
porting period, will present, for each type of formal adjudicative 
proceeding in each agency, data concerning the number of cases initi- 
ated and terminated on a quarterly basis, the average time spent in the 
prejudicial, judicial, and post-judicial segments of the decisional proc- 
ess, the manner of termination of the cases, and, wherever possible, 

26 



the time and judicial effort involved per case. It will also contain a 
chapter describing the role of the administrative law judge in admin- 
istrative adjudication. 

This project represents an attempt to apply to formal administra- 
tive proceedings statistical techniques that have been evolved and 
refined with respect to Federal judicial proceedings over the past 30 
years. The number of Federal administrative law judges is now more 
than double the number of Federal district judges, and there is need 
for some equivalent information base to assess the requirements and 
measure the performance of this important component of our legal 
system. There are of course wide variations in agency procedures, in 
types of cases and in agency manpower, that make any form of gen- 
eralized performance analysis quite risky. However, as long as these 
variations are kept in mind and explained wherever necessary, the data 
as developed by the Conference ought to be of use both to the agencies 
themselves and to the Congress in allocating resources and in identify- 
ing areas of delay and inefficiency. 

6. Regulatory Reform: 

During the past year, the Conference has developed its program on 
the procedural aspects of regulatory reform. The program includes a 
series of research efforts into a number of diverse topics, such as pro- 
cedural ways to ameliorate the adverse effects of regulatory lag, the 
procedures by which agencies make scientific and technical decisions, 
and the regulatory use of standards developed by private organiza- 
tions. The program also includes the development of a conceptual 
framework that will lead to further work in the area of the procedural 
aspects of regulation. 

Philip Harter, senior staff attorney, has served as a member of the 
National Labor Relations Board's Chairman's Task Force on Pro- 
cedural Review. Also, during much of the year, Mr. Harter was de- 
tailed to the Executive Office of the President, where he served as co- 
chairman of the Presidential Task Force on the Revision of the OSHA 
Safety Regulations. The Task Force recommended a new approach to 
the OSHA safety standards. 

7. Ad Hoc Committee on Members' Disqualification 

With the concurrence of the Council, the Chairman established a 
special ad hoc committee, advisory to him, to develop guidelines and 
procedures for determining questions of apparent conflict of interest 
and members' disqualification. This committee was established as the 
immediate result of a request by a member of the public that a Con- 
ference .member disqualify himself from participating in the delibera- 
tions of a standing committee of the Conference; the committee was 
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considering a proposal involved in litigation in which the member 
had been participating. The Chairman determined that guidelines 
were needed for members in their relations with the Conference. The 
guidelines should be drawn so as to avoid any appearance of impro- 
priety, and at the same time so as to preserve the Conference's unique 
capacity to draw on a broad cross section of views from the adminis- 
trative law community. One of the fundamental concepts that gave 
birth to the Conference is the value it offers as a body of experts with 
first-hand experience and continuous contact with the body and prac- 
tice of administrative procedural matters. The ad hoc committee is 
chaired by public member Anthony L. Mondello, former General 
Counsel of the United States Civil Service Commission. Committee 
members are public members William H. Allen, Eobert G. Dixon, Jr., 
and James F. Flug and Executive Secretary Eichard K. Berg. 

ADVICE AND ASSISTANCE TO THE AGENCIES 

During 1976 the Office of the Chairman continued to receive and to 
respond to numerous requests from agencies for guidance and assist- 
ance on procedural issues. 

This consultative role has been augmented significantly by specific 
advice-giving responsibilities assigned to the Conference by statute. 
For example, the Government in the Sunshine Act of 1976, Public Law 
94-409, has as its principal feature the requirement that coUegial agen- 
cies open their meetings to public observation, except where the sub- 
ject matter of the meeting falls into 1 of 10 enumerated categories. 
The Act requires the affected agencies to consult with the Chairman's 
Office in the course of their preparation of regulations to implement 
the open meeting requirements. 

In October, Chairman Anthony wrote the approximately 50 agen- 
cies covered by the Sunshine Act informing them of the consultative 
role of the Office of the Chairman and enclosing a suggested outline 
for agency regulations. Executive Secretary Richard K. Berg and 
Staff Attorney Stephen Klitzman also began responding to agency 
questions and inquiries concerning the open meeting regulations. 

In November, the Chairman's Office organized and conducted a se- 
ries of meetings with agency representatives to exchange views on the 
problems encountered in drafting regulations to implement the open 
meeting legislation. The Office also continued to provide consultation 
to the agencies, to serve as a clearinghouse for information, and to 
distribute draft regulations, memoranda of law, and related materials. 

Another example of a Congressionally assigned consultative respon- 
sibility is contained in the Eailroad Eevitalization and Regulatory 
Reform Act of 1976 (Public Law 94-210) adopted in February. That 
statute provides for fundamental changes in railroad regulation and 
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Interstate Commerce Commission procedures. Section 305 directs the 
ICC to propose and to submit to the Congress detailed rules of prac- 
tice governing adjudicatory and rulemaking proceedings under the 
Act. Following the ICC submission, the Administrative Conference is 
given 60 days to present to the Commission and the Congress its views 
on the proposed procedures. The ICC's rules were received in the 
Office of the Chairman early in 1977. Review of them and advice to 
the Commission and the Congress has become a major advice-giving 
activity of the Conference's staff in the new year. 

ADVICE AND ASSISTANCE TO THE CONGRESS 

The Office of the Chairman continued during 1976 to fulfill another 
of its major responsibilities : responding to Congressional requests and 
mandates for advice and assistance on procedural matters. This advice 
and assistance generally consisted of testimony and written comments 
on proposed legislation. 

The Chairman and his staff testified on various legislative proposals 
in 1976, many of which implemented specific Conference recommenda- 
tions. On May 3, Executive Secretary Richard K. Berg testified on 
S. 796-S. 800, proposed amendments to the Administrative Procedure 
Act, before the Senate Judiciary Subcommittee on Administrative 
Practice and Procedure. The legislation would implement Conference 
Recommendations 68-6 (Delegation of Final Decisional Authority 
Subject to Discretionary Review by the Agency) ; 68-7 (Elimination 
of Jurisdictional Amount Requirement in Judicial Review) ; 69-1 
(Statutory Reform of the Sovereign Immunity Doctrine) ; 69-8 
(Elimination of Certain Exemptions from the APA Rulemaking 
Requirements) ; 70-1 (Parties Defendant) ; 73-5 (Elimination of the 
"Military or Foreign Affairs Function" Exemption from APA Rule- 
making Requirements) ; and 7^1 (Subpena Power in Formal Rule- 
making and Formal Adjudication) , as well as a Conference Statement 
on ABA Resolution No, 3, 1 CFR § 310.2 paragraph 3 (extension of 
separation-of -functions requirements to all formal proceedings) . 

Besides testifying, Executive Secretary Berg, as well as staff attor- 
ney Stephen Klitzman, worked for several weeks on a regular basis 
with Senate subcommittee staff to plan the hearings, arrange for wit- 
nesses, and prepare committee reports. 

Implementing recommendations 68-7, 69-1, and 70-1, S. 800 was 
passed by the Senate in July and the House in October. President 
Ford signed the bill into law as Public Law 94^-547 on October 21. 
On September 21, the Senate also passed S. 798, which implemented the 
Conference Statement on ABA Resolution No. 3, after the Senate 
Judiciary Committee favorably reported S. 798 as well as S. 796. 
Neither bill, however, was acted on in the House. Both measures will 
be reintroduced in the 95th Congress and the Office of the Chairman 
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will continue to provide assistance to the appropriate House and 
Senate committees. 

Additionally, Chairman Anthony, together with Sheldon S. Cohen, 
Chairman of the Steering Committee for the Internal Revenue Service 
procedures study (see p. 30), testified on January 28 before the Com- 
mittee on Ways and Means concerning recommendation 75-8 on tax 
return confidentiality. This recommendation was substantially enacted 
into law in the Tax Reform Act of 1976, Public Law 94-455, § 1202. 

At the request of various Congressional committees and subcommit- 
tees, and the Office of Management and Budget, the Office of the 
Chairman in 1976 submitted written comments on various proposed 
legislation, including comments on S. 2715 and H.R. 13901 (Public 
Participation in Government Proceedings Act of 1976), S. 641 (the 
Consumer Food Act of 1975, §107), S. 2947 (the Federal Advisory 
Committee Act Amendments of 1976) , S. 3308 (the Interim Regulatory 
Reform Act of 1976), and H.R. 12259 (a bill to require Federal agen- 
cies to publish the costs and benefits to the public of Federal rules and 
regulations with a substantial public impact) . 

IMPLEMENTATION OF RECOMMENDATIONS 

One of the most important activities of the Office of the Chairman 
is the effort to encourage the implementation, by Congress and the 
Federal agencies, of the recommendations adopted by the Conference. 
During 1976, the Chairman, the Executive Director, and several at- 
torneys and staff members of the Office of the Chairman communicated 
directly with numerous Federal agencies for the purposes of advising 
the agencies of recommendations adopted at the December 1975 and 
June 1976 plenary sessions, and encouraging affected agencies to adopt 
the recommendations. 

In May 1976, the Conference received a report from Max D. Paglin 
on the status of Conference implementation efforts. Mr. Paglin, a long- 
time member of the Conference and former Chairman of the Commit- 
tee on Agency Organization and Personnel, reviewed 17 major Con- 
ference recommendations and suggested, in his report, specific 
implementation actions to be taken with respect to certain designated 
agencies. The report also made suggestions regarding Conference 
recordkeeping procedures and personnel activities relating to imple- 
mentation. In response to Mr. Paglin 's recommendations, an improved 
recordkeeping system was initiated in 1976, allowing quick retrieval of 
data on the status of recommendations. 

A primary focus of the Office of the Chairman through all of 1975 
was a major Internal Revenue Service procedures study, the largest 
project yet undertaken by the Conference. The study was carried out 
by a team of consultants and special staff, and guided by a distin- 
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guished steering committee. The project was carried to a successful 
culmination through adoption, at the December 1975 plenary session, 
of six sets of Recommendations, 75-5 through 75-10, each concerned 
with an area of tax administration. The steering committee is being 
kept intact to monitor compliance with these recommendations and 
to consider further studies. 

The Office of the Chairman transmitted the recommendations to 
the IRS and to the Congress early in 1976. The IRS, which had worked 
closely with the Conference during the study, immediately adopted the 
majority of the recommendations, and is currently considering means 
to implement others. The IRS submitted a detailed report to the Office 
of the Chairman in July 1976, indicating the manner in which compli- 
ance with most of the recommendations had been achieved and the 
future IRS plans with respect to all of the recommendations. The 
steering committee reviewed the IRS report, and issued a report in No- 
vember 1976, analyzing the IRS responses and recommending specific 
follow-up actions to the Office of the Chairman. The Office of the Chair- 
man has carried on a further detailed examination of the implementa- 
tion of Recommendations 75-5 through 75-10 ; this activity will cul- 
minate in a report to the steering committee and the Chairman in 
1977. 

A description of the several IRS procedure Recommendations, along 
with the results of Conference implementation efforts with the IRS 
and the Congress, follows. Bracketed references (e.g., [a]) are to 
numbered subparts of the Recommendations. 

Recownnendation 75S: Internal Revenue Service Procedures: The 
AvAit and Settlement Process 

This Recommendation calls for the IRS to establish procedures to 
enhance the fairness and effectiveness of the manner in which tax 
returns are selected for audit. The IRS has substantially complied 
with four parts of the Recommendation. It has included in its Audit 
Information Management System (AIMS) procedures to require that 
[a] the reasons for an auditor's request for a tax return be in writing 
and subject to regular review by the auditor's superior. It has adopted 
procedures which [c] minimize the probability of repetitive audits of 
the same taxpayer; a planned computer data system will further be 
used to avoid repetitive audits. It has created procedures to ensure that 
[d] reasons for audit selection be verified on a continuing basis for 
appropriateness and accuracy ; future AIMS procedures will augment 
this process. The IRS has further taken steps to ensure that [e] Tax- 
payer Compliance Measurement Programs will be staffed from among 
its most capable and experienced agents and auditors. 
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The IRS is in partial compliance with those parts of the Recom- 
mendation calling for it [b] to notify taxpayers of the criteria under 
which their returns have been selected for audit, [f ] to better inform 
taxpayers of the audit selection process, [g] to seek funds from the 
Congress for the purpose of studying voluntary compliance, and [h] 
to prepare a comparative study of the effectiveness, by taxpayer class, 
of IRS settlement processes. The IRS has agreed to conduct studies 
in these areas and to look for proper means for implementation. 

A bill, H.R. 306, has been introduced in the 95th Congress by 
Representative Conte which would amend the Internal Revenue Code 
so as to incorporate a number of the Conference's recommendations 
on the audit process. In particular, H.R. 306 would require the estab- 
lishment of formal procedures and criteria for the selection of individ- 
ual tax returns for audit, would mandate that individuals be informed 
of the reasons that their returns were selected for audit, and would 
require the IRS to conduct studies, by taxpayer class, of the impact 
of the auditing process. In each of the areas covered by the bill, the 
IRS has not yet reached total compliance with the Conference's recom- 
mendations. 

Recorrvmendation 75-6: Internal Revenue Servioe Procedures : 
Collection of Delinquent Taxes 

This Recommendation called for the IRS to adopt a number of 
measures designed to minimize the hardships to taxpayers resulting 
from the collection of delinquent taxes. The IRS agreed with most 
of the parts of the Recommendation and has taken affirmative actions 
to modify its procedures accordingly. It has [a (2)] modified the con- 
tent of its final notices before seizure to advise taxpayers that seizure 
action could be taken at any time following 10 days after notification, 
and has agreed [a (3)] to renotify taxpayers if no action is taken for 
120 days. It has issued manual supplements to its agents to assure 
that [b (2) ] a taxpayer is notified of the filing of a tax lien against his 
property and that [b(3)] releases of liens by the IRS are promptly 
filed without the necessity of action by the taxpayer. 

With respect to seizures and sales of nonliquid assets, the IRS has 
instituted procedures whereby [d(l)] higher-level employees will 
review the decision to seize property and will make certain that seizure 
and sale will actually reduce a taxpayer's delinquent account. The IRS 
plans substantial implementation of the recommendation [d(3) ] which 
suggests that the IRS analyze data on the effectiveness of its seizure 
and sale activities. 

The Recommendation [f ] calls for several improvements in the IRS's 
use of installment payments for satisfying delinquent accounts. The 
IRS has amended its procedures so as to facilitate the use of install- 
ment payments by providing automatic notification to delinquent tax- 
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payers that deficiencies may be paid in installments, encouraging the 
utilization of payroll deduction agreements for delinquent accounts, 
and softening the effects on the delinquent taxpayer of missed install- 
ment payments so as to encourage continuation of installment agree- 
ments. 

The lES joined with the Conference in recommending to Congress 
that [c] a minimum amount of a taxpayer's salary or wages should 
be exempt from tax levy, and that levies should be continuous until 
tax liability is satisfied without the necessity for subsequent court 
action by IRS. The Congress responded by exempting $50 (plus $15 
per dependent) per week from tax levies, and by providing for the 
continuing viability of tax levies. These provisions are contained in the 
Tax Reform Act of 1976, Public Law 94-455, section 1209. 

In the past, jeopardy and termination assessments have been unduly 
harsh on taxpayers. The Conference made three recommendations with 
respect to such assessments. The Congress enacted the first of these 
[g(l)] into law in the Tax Reform Act of 1976, Public Law 94-455, 
sections 1204 (a), (b), (c), and (d). The Act provides for expedited 
administrative review and for effective judicial review in which the 
burden of showing the reasonableness of a jeopardy or termination 
assessment is on the IRS. The Act also provides that property seized 
under an assessment may not ordinarily be sold during the period of 
administrative or judicial review. The Act further softens the impact 
of termination assessments by providing that such an assessment does 
not terminate a taxpayer's taxable year or automatically create a 
deficiency. Finally, the Act permits a taxpayer subject to a termination 
assessment to contest his tax liability in the Tax Court, rather than 
being limited to administrative review (or an independent suit in a 
District Court) as was previously the case. The IRS complied with 
the second of these recommendations [g(2)] by amending its internal 
procedures to require a determination by the District Director, based 
on substantial evidence, that a tax is due and that the eventual collec- 
tion of the tax is jeopardized before a jeopardy or termination assess- 
ment is imposed. The IRS has further adopted procedures [g(3)] 
ensuring that distrained property may be returned to a taxpayer upon 
the taxpayer's posting of an adequate surety covering the anticipated 
net proceeds of a forced sale of the property. 

The IRS has also arranged for an agreement with the Federal 
Reserve System so that [h] employer tax payments to IRS may be 
received within 10 days rather than requiring 4 to 7 weeks as before. 
To further assist and inform new employers of their tax responsibili- 
ties [i], IRS has published a new booklet entitled "The Collection 
Process (Employer's Quarterly Tax Returns)" which has been made 
available at all IRS field offices and will be included with delinquency 
notices sent to businesses. In addition, it has produced a 27-minute 
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color film which is available on a no-charge basis to interested groups 
from lES District Offices. Tlie film, "Hey, We're In Business", de- 
picting a young couple starting a restaurant and describing the asso- 
ciated tax responsibilities and the consequences of non-compliance, 
has been aired on a number of television stations throughout the 
nation. 

RecoTmnendation 75-7: Internal Revenue Service Procedures: 

Civil Penalties 

This recommendation deals with measures to improve the fairness 
and effectiveness of the system of civil penalties imposed on taxpayers 
for underpayment of taxes. The Conference proposed restructuring the 
penalty scheme so that variations in the amounts of different penalties 
would more nearly reflect the differing degrees of carelessness or cul- 
pability of the underpaying taxpayers. The IRS has agreed to evaluate 
the possibility of using data on penalty collections in order to determine 
the effectiveness of penalties in achieving compliance with the tax laws 
[a]. It has also provided its agents with a set of "reasonable cause" 
criteria under which late filing of a tax return will not subject the 
taxpayer to penalties [e], and is considering the proper place to publish 
these criteria so as to best inform the public. The Recommendation 
calls for increased opportunities for a taxpayer to appeal a penalty 
assessment [f], and IRS has responded by agreeing to test a local 
district appeal procedure for delinquency penalties. Parts [b], [c], 
and [d] of the Recommendation require legislation for their imple- 
mentation, but were not included in the Tax Reform Act of 1976. They 
call for revisions in the structure of the system of penalties for under- 
payment of tax and.f ailure to file returns or pay tax. 

Recommendation 75-8: Internal Revenue Service Procedures: 
Tax Return Confdentiality 

Under the tax laws prior to the passage of the Tax Reform Act of 
1976, tax returns were regularly disclosed by the IRS for many pur- 
poses unrelated to the tax laws to many governmental agencies. The 
thrust of this Recommendation is substantially to narrow IRS's author- 
ity to disclose tax returns of individuals so as to raise the level of con- 
fidentiality accorded to individual taxpayers. The Tax Reform Act of 
1976, section 1201 (a) , substantially implemented all parts of the Con- \ 
f erence's legislative suggestions. The Act narrows the circumstances in 
which returns may be given to Executive agencies or departments [c]. 
Strict limitations are placed on the abilit}^ of the Executive Office of 
the President to obtain and use tax returns [d]. Limits are imposed on 
the ability of Congressional committees to obtain tax returns [e]. Pro- 
tective measures are included to prevent niisuse of tax returns by State 
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governments [f]. In many instances, the Act goes beyond the recom- 
mendations of the Conference. Criminal penalties for unauthorized 
disclosures are raised to maximums of a $5,000 fine and 5 years im- 
prisonment [Act sec. 1202(d)]. A civil remedy is provided for a 
taxpayer damaged by an unlawful disclosure [Act sec. 1202(e)]. 

Part [g] of the Recommendation calls for the IRS to tighten its in- 
ternal practices by which its employees have access to tax returns. 
Procedures are being implemented by IRS, principally through the 
audit mechanism, which will reduce the number of unnecessary or un- 
authorized uses of taxpayers' returns by IRS personnel. 

Part [h] of the Recommendation suggests that the IRS inform tax- 
payers of the types of disclosures (for other than tax purposes) to 
which returns are subject. A brief message relating to disclosure was 
included in the Privacy Act Notification on page 5 of the Form 1040 
Instruction Booklet for 1976. 

Recormnendation 76-9: Internal Revenue Service Procedures : 
Taxpayer Services and Complaints 

This Recommendation calls for better communications between the 
IRS and taxpayers, and for improved administrative handling of tax- 
payer complaints. The IRS has taken numerous steps to improve its 
procedures in this area. A separate accounting system for taxpayer 
services has been established [a], IRS has also created a Taxpayer 
Service Sampling System which allows the IRS to distinguish in its 
records between taxpayer requests relating to administrative and op- 
erating procedures, and requests for substantive tax advice. This new 
system should permit the IRS to determine the cost of and time con- 
sumed by each type of taxpayer service. 

The IRS has instituted a number of procedures which will ensure 
that specialized taxpayer services will be performed by capable IRS 
employees for each speciality [b]. During 1976, several IRS districts 
conducted test projects in which certain tax assistors, selected by refer- 
ence to specialization category, existing skills, employee inclination, 
and prior training, were assigned to specialties demanding experience 
and skill. Special studies are being conducted to ascertain the nature 
and amount of additional training, knowledge, and skills which will 
facilitate tax assistor performance. 

The Recommendation calls for the IRS adequately to inform taxpay- 
ers seeking tax advice that such advice is subject to reinterpretation 
and does not legally bind IRS or the Federal Government in subse- 
quent tax proceedings [cj".' The IRS has accordingly) revised its "dis- 
claimer notice" so as to make more clear the liabilities of taxpayers act- 
ing upon IRS advice. The IRS is prominently displaying the notice in 
all of the areas where advice is given, and is undertaking to assure that 
the notice is included in all its published materials available relating 

35 



to tax advice. A recording is being developed for use on lES toll-free 
telephone services which will inform callers of the disclaimer. 

In order to improve taxpayer-IKS employee relationships [d], the 
IRS in 1976 conducted tests of a Problem Resolution Procedure de- 
signed to identify the causes of complaints against IRS employees, to 
assess the effectiveness of complaint responses and to determine 
changes necessary to eliminate the causes of such taxpayer complaints. 

Recorrmiendations 75-10: Internal Revenue Service Procedures: 
The IRS SuTnmons Power 

Part [a] of this Recommendation calls for a revision of the IRS 
sununons form so as to eliminate confusing and unnecessary infor- 
mation and so as to include necessary information on appeal rights 
and liabilities of the summoned party for failure to comply. The IRS 
has undertaken to revise its summons form, and is in agreement with 
the Conference's suggestions. A new form should be in use during 
1977. 

Part [b] calls for notification to a taxpayer whenever a summons 
is issued to a third party requesting the third party to provide testi- 
mony or documents relating to the taxpayer. This part was adopted by 
Congress in the Tax Reform Act of 1976, section 1205. Congress went 
somewhat beyond the Conference*s recommendation by further pro- 
viding that the taxpayer could intervene in proceedings to contest 
the third party summons, and could obtain a stay of compliance with 
the summons by giving notice to the third party and to the IRS. 
Since this change in the law will require a change in the IRS summons 
form, the IRS will be making provisions for the necessary informa- 
tion regarding third party summonses as a part of their contemplated 
form revisions noted with respect to part [a] . 

Part [c] spells out specific data gathering measures to assure bet- 
ter oversight, by IRS management, of the use of the summons power. 
The IRS has proceeded to modify its Administrative Summons Re- 
porting System so as to gather and analyze all of the data suggested 
by the Conference. Full implementation of the modifications is ex- 
pected in 1977. 
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TEXTS OF ASSEMBLY ACTIONS 

Kecommendation 76-1 

EXCEPTION FROM MANDATORY RETIREMENT FOR CERTAIN 
PRESIDENTIAIi APPOINTEES 

(AdoptedJune 3-4, 1976) 

The Civil Service Eetirement Act subjects Federal employees to 
mandatory retirement at age 70 and upon completion of 15 years serv- 
ice, 5 U.S.C. § 8335 (1970). Under 5 U.S.C. § 8335(c), the President 
has broad discretionary power to exempt employees from -mandatory 
retirement. 

This recommendation takes no position as to whether as a matter of 
personnel administration a policy of mandatory retirement for Fed- 
eral employees at age 70, coupled with authority to make exceptions 
in appropriate cases, is desirable. However, as applied to those of- 
ficers of the Executive branch who are appointed by the President with 
the advice and consent of the Senate the provisions of section 8335 
are awkward and inappropriate. Such officers serve either for an in- 
definite term at the pleasure of the President, for a definite term but 
nevertheless at the pleasure of the President, see, e.g., 28 U.S.C. § 541, 
§ 561 ; or for definite terms under statutes which limit the President's 
removal power in order to preserve the officers' independence from 
Executive direction and control. 

Where the officers serve at pleasure, the provisions of section 8335 
impose a restraint, albeit minor, on the President's appointment power, 
and are unnecessary to his supervisory responsibility over the execu- 
tion of the laws. However, they may have occasional value, where the 
officer's term is otherwise indefinite, in compelling consideration of the 
continued suitability of a longtime incumbent. Where tfie officer serves 
at pleasure but for a definite term, even this advantage largely disap- 
pears. Where the officers do not serve at pleasure, as in the case of the 
members of the independent regulatory commissions, the application 
of section 8335 is inconsistent with the goal of agency independence 
and a potential source of embarrassment to the officer, the agency and 
the President. 
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The AssemMy of the Conference in its Fourteenth Plenary Session. 
RecoTmnendation 

Congress should amend 5 U.S.C. § 8335(d), which contains excep- 
tions to the mandatory retirement provisions, to add a new exception 
for employees appointed by the President with the advice and consent 
of the Senate to serve for a definite term of years. 

Separate Statement of Kenneth Culp Davis 

The theory behind the recommendation is that presidential influence 
on formal adjudication is harmful. Yet no single case was brought to 
the attention of the Conference in which such influence had been found 
to have been harmful. 

Even if the theory could be supported with facts, Congress clearly 
should not act on the recommendation without considering a question 
the . Conference did not consider : Which are more important — the 
dozens of cases per year that could be affected by adoption of the 
recommendation, or the tens of thousands per year decided in executive 
departments under cabinet officers who serve at the will of the Presi- 
dent and are therefore subject to direct presidential influence? 

I could join in a recommendation reaching tens of thousands of 
cases and neglecting dozens, but I cannot join in a recommendation 
reaching dozens and neglecting tens of thousands. 
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Furthermore, I think the arrangement Congress has provided for 
the tens of thousands is working satisfactorily, and many other ques- 
tions about the administrative x^i'ocess are far more deserving of 
attention both by the Conference and by Congress. 

RECOMMENDATIOJVf 76-2 

STRENGTHENING THE INFORMATIONAL AND NOTICE-GIVING FUNCTIONS OF 

THE FEDERAL REGISTER 

(Adopted June 3-4, 1976) 

, The primary role of the Federal Register is the publication, as re- 
quired by the Federal Register Act and the Administrative Procedure 
Act, of legal documents that affect people generally, such as descrip- 
tions of agencies' organization and functions, texts of substantive and 
procedural rules, notices of proposed rulemalcing, and statements of 
general policy or interpretations of general applicability formulated 
and adopted by agencies. The OfSce of the Federal Register serves as 
an official depository for the filing of these documents, and their pub- 
lication in the Federal Register provides the public with notice of 
their contents. Paragraphs A and B of the recommendation seek to 
strengthen this informational function of the Federal Register. 

The secondary role of the Federal Register is the publication of no- 
tices pertaining to adjudicatory matters. Statutory requirements and 
agency practices with respect to the publication of these notices con- 
form to no pattern but vary widely among agencies and among dif- 
ferent types of adjudicatory proceedings. Since the establishment of 
the Federal Register, Congress has enacted a considerable number 
of statutes that specifically require agencies to publish in the Federal 
Register notices of applications, hearings, or decisions in adjudicatory 
proceedings. In addition, agencies have often obtained the approval 
of the Director of the Federal Register to publish in the Federal 
Register notices pertaining to adjudicatory matters despite the absence 
of an express publication requirement. Paragraphs C and D of the 
recommendation seek to define and strengthen this notice-giving func- 
tion of the Federal Register. 

Recormnendation 

A. Preservation of Documents in the Code of Federal Regulations 

The Administrative Committee of the Federal Register should 
require each agency to the maximum extent practicable to preserve in 
the Code of Federal Regulations documents of general applicability 
that are published in the Federal Register and are of continuing 
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At the Fourteenth Plenary Session. Top left: Consultant Edward Tomlinson, 
Rulemaking and PuNic Information CoTnmittee Chairman Cornelius B. Kennedy. 
Top right: Licenses and Authorizations Committee Chairman Ben C. Fisher. 
Center: Standing ^ Public Member Kenneth Culp Davis. Seated: Council Mem- 
ber Philip W. Buchen, Public Member Owen Olpin, HEW Member Malcolm 
Mason, Public Member Richard W. Pogue, Informal Action Committee Chairman 
Warner W. Gardner, Mr. Kennedy; foreground. Council Member Richard C. Van 
Dusen. Below, left: IRS Project Steering Committee Chairman Sheldon S. Cohen, 
Chairman Anthony. Center: Council of Economic Advisors Member Paul W. 
MacAvoy. Right: Former Chairtnan Jerre S. Williams, 
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interest to the members of the public. Particularly, actions should be 
taken to the extent practicable in the following areas : 

1. The Administrative Committee should act to preserve in the Code 
of Federal Regulations descriptions of each agency's organization and 
functions required to be published in the Federal Register under sec- 
tions 552(a) (1) (A) and (B) of the Administrative Procedure Act, 
All agencies should inform the public of their organization and func- 
tions by publishing complete and informative descriptions in each 
year's edition of the Code of Federal Regulations. Subsequent changes 
in an agency's description of its organization and functions should 
appear in the Rules and Regulations section of the Federal Register 
where the codification system adopted for use in the Code controls the 
order of publication and provides a useful finding aid for subsequent 
developments. 

2. The Administrative Committee and the agencies should act to 
preserve in the Code of Federal Regulations those statements of basis 
and purpose (or portions thereof ) accompanying the publication in the 
Federal Register of newly promulgated rules that are of continuing 
interest to members of the public. If the preservation of an agency's 
basis and purpose statements in successive editions of the Code of 
Federal Regulations is likely to become cumbersome, the texts of the 
statements prepared by that agency during each preceding year should 
be reprinted only once in that year's edition of the Code of Federal 
Regulations, either at the end of the title or chapter assigned to the 
agency or in a special Code volume with statements from other agen- 
cies, so that subscribers to the Code are at least able to preserve the 
statements in composite, bound form. Additionally, the annual editions 
of the Code of Federal Regulations should supply the Federal Register 
citations to pending rulemaking proceedings that affect present regula- 
tions or add new regulations. 

B> Publication in the Federal Register of Statements of General 
Policy and Interpretations of General Applicability 

Despite the requirement of section 552 (a) (1) (D) of the Administra- 
tive Procedure Act that each agency currently publish in the Federal 
Register for the guidance of the public those "statements of general 
policy or interpretations of general applicability formulated and 
adopted by the agency," surprisingly few such policy statements and 
interpretations are in fact published in the Federal Register. Each 
agency should review its practices and take necessary measures to 
insure the publication in the Federal Register of all agency statements 
of general policy and interpretations of general applicability. In addi- 
tion, when an agency utilizes an adjudicatory opinion or an instruction 
to staff for the purpose of adopting a general policy or interpretation 
of general applicability, it should publish in the Federal Register the 



pertinent portion of the opinion or of the instruction, or it should 
promptly summarize the policy or interpretation in guideline form and 
publish it in the Federal Eegister. These policy statements and inter- 
pretations should be published in the Rules and Regulations section 
of the Federal Register and should be preserved in the Code of Federal 
Regulations when they are of continuing interest to the public. 

C* Standards for Publication in the Federal Register of Notices Per- 
taining to Adjudicatory Matters 

Congress should consider the following standards in determining 
whether to impose new requirements for the publication of notices per- 
taining to adjudicatory matters and in reviewing existing publication 
requirements. The Director of the Federal Register should also observe 
these standards in exercising his discretionary authority to allow the 
publication in the Federal Register of notices pertaining to adjudica- 
tory matters that are not required by law to be published. In both 
instances agencies should not rely solely on the publication of notices 
in the Federal Register to afford notice to interested persons of adjudi- 
catory matters if other forms of public notice are practicable. 

1. The Federal Register should not routinely be used to publish the 
texts of agency orders and opinions in adjudicatory proceedings or 
notices of those decisions if there is no further opportunity available 
for interested persons to comment or otherwise to participate in the 
proceeding, except when such publication serves a necessary legal 
purpose. Statements of general applicability adopted by an agency 
in an adjudicatory opinion should be published in the Federal Register 
in accordance with paragraph B of this recommendation. Supple- 
mentary agency publications that contain the texts of agency orders 
and opinions in adjudicatory proceedings should be listed in the Code 
of Federal Regulations at the head of the applicable title or chapter 
assigned to the agency and should be described in greater detail in the 
agency's regulations published in the code. 

2. The Federal Register should not be used to publish notices of 
applications, hearings, and other adjudicatory matters unless the 
notices are public notices intended to inform interested members of 
the public who are not parties to the proceeding of the opportunity to 
comment or otherwise to participate in the proceeding. In addition, 
specific categories of public notices (for example, notices of applica- 
tions or hearings under a specific statutory provision) should not be 
published if there is no substantial public interest in the proceedings 
or if the publication of the notices in the Federal Register is unlikely 
to inform interested persons about pending adjudicatory proceedings 
of which they would not otherwise receive notice. 

3. The various categories of public notices of each agency should be 
listed and described in detail in the agency's regulations in the Code 



of Federal Regulations. The descriptions should designate which 
public notices appear in the Federal Register and which do not. 

Z>, Foi^mat for Publieation in the Federal Register of Notices Per- 
taining to Adjudicatory Matters 

1. The Administrative Committee of the Federal Register should 
act to require that notices pertaining to adjudicatory matters that are 
published in the Federal Register adopt an appropriate public notice 
format. The notice that appears in the Federal Register should briefly 
inform interested persons of the nature of the proceeding, the agency's 
legal authority, the matters of fact and law asserted, and the oppor- 
tunities available to comment or otherwise to participate in the pro- 
ceeding and should designate an agency official interested persons 
may contact for additional information. The published notice should 
not ordinarily contain the text of any agency order or opinion or a 
detailed recitation of the legal or factual contentions of the agency or 
other parties to the proceeding. 

2. If a notice pertaining to an adjudicatory matter is published in the 
Federal Register, it should be publislied as early in the proceeding as 
practicable (e.g., at the time an application is filed rather than solely 
when the agency orders a hearing on the application). An agency may 
also highlight specific applications or hearings where public partici- 
pation is particularly important by publishing notices thereof in the 
Federal Register even though the agency does not publish notices of 
other applications or hearings under the same statutory provision. 

Recommendation 76-3 

procedures in addition to notice and the opportunity for 
comment in informal rulemaking 

(Adopted June 3^, 1976) 

The Conference's Recommendation 72-5 stated that in rulemaking 
of general applicability involving substantive rules "Congress ordi- 
narily should not impose mandatory procedural requirements other 
than those required by 5 U.S.C. § 553," and that "Congress should 
never require trial-type procedures for resolving questions of policy or 
of broad or general fact." Paragraph 5 of the Recommendation recog- 
nized that agencies nevertheless may sometimes appropriately utilize 
such procedures for resolving issues of specific fact, and it counseled 
that in rulemaking pi*oceedings of general applicability "each agency 
should decide in the light of the circumstances of particular proceed- 
ings whether or not to provide procedural protections going beyond" 
the notice-and-comment requirements of section 553, "such as oppor- 
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tunity for oral argument, agency consultation with an advisory com- 
mittee, opportunity for parties to comment on each other's written or 
oral submissions, a public-meeting type of hearing, or trial-type hear- 
ing for issues of specific fact." 

The present recommendation enlarges upon paragraph 5 of Recom- 
mendation 72-5 by further specifying for agency consideration certain 
procedures going beyond notice-and-comment, and by describing some 
of the "circumstances of particular proceedings" that should move 
agencies to consider such additional procedures. 

The Recommendation grows out of a study of decisions, primarily of 
the Court of Appeals for the District of Columbia Circuit, in which 
rulemaking proceedings have been remanded to agencies for addi- 
tional procedures, and of the responses of the affected agencies. The 
Recommendation implies no view as to whether those decisions were 
authorized by the Constitution or relevant statutes. The Recommenda- 
tion is premised, however, on the view that one can learn from the 
insights of judges, who on the basis of their ^tudy of records reflecting 
"the circumstances of particular proceedings," perceived a need for 
procedures in addition to notice and the opportunity for comment, 
and from the experience of agencies required to provide such addi- 
tional procedures. 

RecormneTidation 

1. Agencies should afford interested persons the opportunity to par- 
ticipate as effectively as possible in notice-and-comment rulemaking 
proceedings. Therefore, in order to enlarge the opportunity for public 
participation and increase its effectiveness, agencies in appropriate cir- 
cumstances should utilize procedures such as the following, which go 
beyond a single notice and opportunity to comment and supplement or 
particularize those listed as examples in Recommendation 72-5.^ 

a. Providing from the outset for the possibility of two cycles of 
notice-and-comment (i) when the agency anticipates that the issues 
raised by the rulemaking will be unusually complex, or (ii) when 
it is in the public interest to utilize the initial notice of proposed 
rulemaking to give only a general description of the subjects and 
issues involved in the proceeding and to invite public comment upon 
those subjects and issues; provided that at the conclusion of the first 
cycle the agency may take any action within its powers. In addition 
an agency may at any time announce, as by an "advance notice of 
proposed rulemaking", that it intends to issue a notice of rulemaking, 
and in such announcement solicit comments and suggestions with re- 
spect to the contents of such notice. 



1 This Recommendation is addressed solely to agency process prior to the final promulga- 
tion of a rule. In addition, the agency statement of the basis and purpose of the rule 
incorporated in the rule when it is adopted should be clear and complete and should 
fully and fairly inform the public as to the basis and purpose of the rule. 
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b. Providing for a second cycle of notice- and-comment or by notice 
providing an opportunity for additional comment in any proceeding 
when comments filed in the proceeding, or the agency's response to 
such comments, present new and important issues or serious con- 
flicts of data. An agency should consider the desirability of responding 
to comments as a means of exposing the agency's tentative views in 
order to enhance the usefulness of further comments by the public. 

c. Incorporating in the notice of a notice-and-comment cycle a sum- 
mation of the agency's current attitudes toward critical issues in the 
proceeding and a description of the data on which the agency relies, 
indicating where the data may be inspected. 

d. Providing an explanation of the tests and other procedures fol- 
lowed by the agency and the significance the agency has attached 
to them, and allowing opportunity for comment thereon.^ 

e. Holding conferences open to the public, on adequate notice, when 
an opportunity for all interested groups (such as agency staff, directly 
affected persons, agency policymakers, and public interest groups) 
to question one another would be effective in resolving, narrowing 
or clarifying the disputed issues. 

f . Hearing argument and other oral presentation, when the presiding 
agency official or officials may ask questions, including questions sub- 
mitted by interested persons. 

Important circumstances tending to suggest the desirability of 
using such procedural devices are that (1) the scientific, technical, 
or other data relevant to the proposed rule are complex; (2) the 
problem posed is so open-ended that an agency may profit from re- 
ceiving diverse public views before publishing a proposed rule for 
final comment; and (3) the costs that errors in the rule may impose, 
including health, welfare, and environmental losses imposed on the 
public and pecuniary expenses imposed on the affected industries and 
consumers of their products, are significant. 

2, In rulemaking proceedings subject to notice-and-comment re- 
quirements agencies should give interested persons an opportunity 
to indicate issues of specific fact as to which they contend that cross- 
examination should be considered by the agency to be appropriate. 
Cross-examination, where permitted, should be strictly limited as to 
subject and duration. 

3. An agency should employ any of the devices specified in para- 
graph 1 or permit cross-examination only to the extent that it be- 
lieves that the anticipated costs (including those related to increasing 
the time involved and the deployment of additional agency resources) 
are offset by anticipated gains in the quality of the rule and in the 



2 This may be accomplished, for example, in a public notice or by technical reports issued 
or relied upon by the agency and incorporated by reference in the proceeding. 
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At the Fifteenth Plenary Session. Top left: Judicial Review Committee Chair- 
man William H. Allen. Top center: Retiring Conference Administrative Officer 
Ruth Hartman. Top right: Standing, Compliance and Enforcement Committee 
Chairman Anthony L. Mondello; foreground. Federal Elections Commission 
memher Thomas E. Harris; background, former member Carlisle Bolton-Smith. 
Center: Voting on an amendm^ent to a proposed recommendation. Bottom: Stand- 
ing, Court of Appeals Judge Harold Leventhal; seated, Staff Attorneys Jeffrey S. 
Ludbers and David M. P7ntzlcer, i/ntern William C. Bush, Public Member Frank M. 
Wozencraft. 
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extent to which the rulemaking procedure will be perceived as having 
been fair. 

Amendment to Recommendation 75-8 
Tax Return Confidentiality 

(Adopted June 3-4, 1976) 
(b) General 

( 1 ) Legislation should be enacted which would permit the disclosure 
of tax returns by the Internal Revenue Service only as sfuthorized by 
express statute designating the persons to whom and the purposes for 
which disclosure, and limitations on use or redisclosure that shall 
govern such disclosure. 

(2) Legislation should be enacted which would provide that tax 
returns pertaining to the tax liability of individuals and decedents are 
confidential and, except as specifically authorized by statute, shall not 
be disclosed by the Internal Revenue Service to the general public, or 
any individual member thereof, either at the initiative of the Internal 
Revenue Service or in response to a request for disclosure made to the 
Service by any member of the general public, provided that such 
prohibition shall not prevent disclosure by the Service of any tax 
return of an individual or a decedent upon a request duly made by such 
individual or his authorized representative or by the authorized repre- 
sentative of such decedent. 

(3) Legislation should be enacted providing, as a general limitation 
on all tax return disclosure authority conferred on the Internal Reve- 
nue Service, that in making any authorized disclosure of a tax return 
to any person other than the taxpayer to whom the return pertains, 
the Service shall disclose no more information than is necessary to 
effectuate the purpose for which such disclosure is authorized and 
providing further that the Service shall establish administrative pro- 
cedures designed to assure that every particular disclosure is made in 
strict accordance with the authority therefor and with such general 
limitation. 

Recommendation 76-4 

judicial review under the clean air act and federal water 

pollution control ACT 

(Adopted December 9-10, 1976) 

The Congress has enacted provisions for judicial review in the Clean 
Air Act and the Federal Water Pollution Control Act (FWPCA) 
that are in some respects inconsistent, incomplete, ambiguous, and 
unsound. 
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Courts have sometimes felt constrained to stretch these statutes to 
achieve sensible results^In other instances, courts seem to have ignored 
sensible general Congressional direction in an attempt to do justice in 
particular cases. On yet other occasions courts have felt compelled by ^ 
unclear provisions to reach undesirable results that Congress probably 
did not intend. 

Experience under the two Acts has highlighted a variety of problems 
in the interpretation and application of the judicial review provisions, 
all of which are likely to be addressed by Congress in the near future. 

This series of recommendations urges that, when Congress recon- 
siders the judicial review provisions of the principal pollution statutes, 
it rationalize, alter, and clarify them, guided especially by the prin- 
ciple that jurisdictional provisions should draw bright lines to mini- 
mize the waste and expense of litigation over whether a case has 
been brought in the right court. One recommendation is addressed to 
the Judicial Conference and calls upon the courts, pending Congres- 
sional action to clarify their powers, to utilize their discretion to trans- 
fer judicial review proceedings where transfer will avoid undue dupli- 
cation of litigation. 

More specifically, the Conference has in view these considerations : 

1. Section 509(b) of the FWPCA provides that all standards pro- 
mulgated under it by the Environmental Protection Agency, includ- 
ing national standards, are to be reviewed in the United States Court 
of Appeals for a circuit in which the petitioner resides or transacts 
business. Under section 307(b) of the Clean Air Act, on the other 
hand, certain nationally applicable standards are to be reviewed only 
in the Court of Appeals for the District of Columbia Circuit, but the 
EPA's actions in approving or promulgating State implementation 
plans are reviewable only "in the United States Court of Appeals for 
the appropriate circuit.^' Thus the FWPCA provides for a decen- 
tralized review of national standards, whereas the Clean Air Act re- 
quires that analogous standards be reviewed only in the D.C. Circuit. 
This inconsistency in approach should be resolved ; the advantages of 
expeditious and authoritative review of all national standards in the 
D.C. Circuit suggests that it is the FWPCA's venue provision which 
should be amended. All national standards under the FWPCA should 
be made reviewable in the D.C. Circuit. Keview of all other regula- 
tions, standards, and determinations that are reviewable in the courts 
of appeals under the FWPCA should be in the circuit containing the 
affected State or facility. These amendments would entirely sup- 
plant the present provisions for review in the circuit in which the pe- 
titioner resides or transacts business. 

The Clean Air Act's specification of "appropriate circuit" as the 
venue for review of State implementation plan approvals has also 
created uncertainties, especially when several plan approvals are chal- 

48 



lenged on identical grounds. Although a perfect resolution is impos- 
sible, an amendment, clarifying that the appropriate circuit is the 
one containing the State whose plan is challenged, would eliminate 
much of the prospect of threshold litigation over the question of which 
is the appropriate circuit, and would also avoid the splitting of cases 
into two different forums whenever local and national issues are pres- 
ent in the same case. The possibility of undue duplication of proceed- 
ings that might result can be met by increasing the flexibility of avail- 
able transfer provisions to remove doubts about the authority of any 
court of appeals to transfer a case to any other court of appeals. 

2. Section 304 of the Clean Air Act and section 505 of the FWPCA 
authorize citizen suits in the district courts to require the EPA Ad- 
ministrator to perform "any act or duty under this Act which is not 
discretionary." Some district courts have accepted jurisdiction under 
section 304 over cases that amoimt to challenges to the Administra- 
tor's approval and promulgation of State implementation plans, de- 
spite the provision of section 307 for exclusive jurisdiction in the 
courts of appeals to review such action. The citizen-suit provisions 
should not furnish an alternative or premature method of review of 
questions that can be raised by direct review of the EPA's actions in 
the courts of appeals. 

The proper scope of the present citizen-suit provisions is especially 
unclear in the context of standard-setting, where the line between 
failure to act and failure to act properly is dim. The difficulty of draw- 
ing such a distinction is ample reason for giving the courts of appeals 
exclusive jurisdiction of actions to compel or to postpone the issuance 
of regulations whose validity would properly be determined in a 
court of appeals. It is recognized that in its review of such issues a 
court of appeals might conclude that the administrative record re- 
quires amplification. Since courts of appeals normally do not hold evi- 
dentiary proceedings, provision should be made for prior resort or 
remand to the EPA (or, if that is inappropriate, to the district court) 
to meet that need. 

To prevent unfairness from a litigant's choice of the wrong court, 
Congress should provide for transfer between district courts and 
courts of appeals of petitions and complaints filed under the Acts. The 
Court of Claims transfer provision provides a good model. 

3. Although both Acts provided expressly for review in the courts of 
appeals and for citizen suits in the district courts, it remains possible 
in some circumstances to obtain nonstatutory review under general 
Federal question jurisdictional statutes. But the citizen-suit provisions 
of both Acts require the plaintiff to give the EPA 60 days' notice of the 
intended district court action. Congress should make clear that where 
a nonstatutory review action is filed alleging grounds that correspond 
to those appropriate for the filing of an action under such citizen- 
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suit provisions, failure to comply with the notice requirements of those 
provisions will require a dismissal of the case. 

4. The Clean Air Act and the FWPCA provide that certain regu- 
lations reviewable by petition to the courts of appeals "shall not be 
subject to judicial review in civil or criminal proceedings for enforce- 
ment." Moreover, challenges to the validity of regulations must be 
made in the court of appeals within 30 days (air) or 90 days (water) 
after promulgation, unless the challenge is based "solely on grounds 
arising after" the statutory period. The express preclusion of review 
at the enforcement stage creates a highly unusual and unnecessarily 
harsh restriction on the right to challenge the validity of a regulation 
to which one is subject. Congress should amend the Acts to allow the 
validity of a regulation to be challenged in defense to an enforcement 
proceeding. It should also amend the Clean Air Act to extend the 
time limit for filing petitions for review in the court of appeals to 
60 days and, for consistency, amend the FWPCA to reduce the 90- 
day period for filing a petition thereunder to 60 days. Finally, the 
time limits in both Acts should be made inapplicable where the peti- 
tioner can show reasonable grounds for failure to file a timely petition. 

5. Not every action of the EPA under the Clean Air Act or the 
FWPCA is made reviewable in the courts of appeals. Some of the 
omissions appear to be inconsistent with the general statutory plan, 
and corrective amendments are desirable. 

6. Each of the four judicial review and citizen-suit provisions in 
the Clean Air Act and the FWPCA presents a different standard for 
who may petition for review or sue. This leads to undesirable con- 
fusion and inconsistency in the administration of the Acts. 

Recommendation 
A. Venue in the Courts of Appeals 

1. Congress should provide for centralized review of national stand- 
ards under the FWPCA, as is now provided mider the Clean Air Act, 
by amending section 509(b) (33 U.S.C. § 1369(b) ) to provide for the 
review of all such national standards in the Court of Appeals for the 
District of Columbia Circuit. 

2. Congress should further amend section 509(b) of the FWPCA 
to provide that review of regulations, standards, or determinations 
affecting single States or facilities be had in the circuit containing 
the State or facility. 

3. Congress should amend section 307(b) of the Clean Air Act (42 
U.S.C. § 1857h-5 (b) ) to make explicit that the Administrator's action 
in approving or promulgating State implementation plans is review- 
able in the circuit containing the State whose plan is challenged. 

50 



4. Courts of appeals, when reviewing cases arising under the Clean 
Air Act or FWPCA, should utilize existing transfer powers to avoid 
undue duplication of proceedings, and Congress should amend the acts 
or the transfer statute (28 U.S.C. § 2112(a) ) to remove doubts about 
the authority of any court of appeals to transfer such cases to any other 
court of appeals to avoid undue duplication and in the interest of the 
administration of justice. 

B, Choice between District Court and Court of Appeals for Review 

1. Congress should amend the citizen-suit provisions of the Clean Air 
Act (section 304, 42 U.S.C. § 1857h-2) and FWPCA (section 505, 33 
U.S.C. § 1365) to make clear that, insofar as suits against the Admin- 
istrator of the EPA are concerned, these sections do not provide an al- 
ternative or premature 2nethod of review of questions that can be 
raised under the sections that provide for direct review of the EPA's 
actions in the courts of appeals (section 307(b), 42 U.S.C. 
§ 1857h-5(b) ; section 509, 33 U.S.C. § 1369). 

2. Congress should amend the Clean Air Act and FWPCA to pro- 
vide that courts of appeals have exclusive jurisdiction of actions to 
compel or to postpone the issuance or revision of regulations whose va- 
lidity is to be determined in a court of appeals. The amendments should 
provide that where there is need for the development of a factual rec- 
ord, prior resort or remand shall be made to the EPA, or, if that is in- 
appropriate, to the district court. 

3. Congress should provide, by analogy to 28 U.S.C. § 1506, for 
transfer between courts of appeals and district courts when a proceed- 
ing to review EPA action under the Clean Air Act or FWPCA is filed 
in the wrong forum. 

C, LiTTiitation of Nonstatutory Review 

Congress should amend the statutes to make clear that when a non- 
statutory review action is filed alleging grounds that correspond to 
those appropriate for the filing of a citizen suit under section 304 of 
the Clean Air Act (42 U.S.C. § 1857h-2) or section 505 of the FWPCA 
(33 U.S.C. § 1365), failure to comply with the notice requirements of 
those sections will require a dismissal of the case. 

D, Raising Defe'uses at the Enforcement Stage 

1. Congress should amend the Clean Air Act and FWPCA to permit 
the validity of a regulation to be challenged in defense to an enforce- 
ment proceeding. 

2. Congress should amend section 307(b) of the Clean Air Act (42 
U.S.C. § 1857h>5(b) ) and section 509(b) of the FWPCA (33 U.S.C 

51 



§ 1369 (b) ) to prescribe 60 days as the period within which, under both 
statutes, a petition for review must be filed in the courts of appeals. 

3. Congress should amend the Clean Air Act and FWPCA to ensure 
that petitions for review of regulations may be filed after the expira- 
tion of the time limits of sections 307(b) and 509(b), when the peti- 
tioner can show a reasonable ground for failure to file a timely petition. 

E, Actions Subject to Court of Appeals Review 

1. Congress should amend section 509(b) of the FWPCA (33 U.S.C. 
§ 1369 (b) ) to make clear that the following actions by the EPA are re- 
viewable in the courts of appeals : 

a. Promulgation or approval of water-quality standards under 
section 303 (33 U.S.C. § 1313). 

b. Promulgation of effluent guidelines under section 304 (33 
U.S.C. §1314). 

c. Promulgation of regulations governing the discharge of oil 
or hazardous substances under section 311(b) (33 U.S.C. 
§ 1321(b)). 

d. Promulgation of standards for marine sanitation devices un- 
der section 312 (33 U.S.C. § 1322) or determinations that a state 
may completely prohibit the discharge from all vessels of any 
sewage under section 312(f) (33 U.S.C. § 1322(f)). 

2. Congress should amend the Clean Air Act to make those new car 
emission standards not now reviewable under section 307 (b) (42 U.S.C. 
§ 1857h-5 (b) ) , reviewable in the courts of appeals. 

F. Standing 

Congress should adopt a single test of standing to govern all pro- 
ceedings for judicial review under the Clean Air Act and FWPCA. 

Separate Statement o( G. William Fricic 

(1) Recommendation A.2. should be amended to provide that where 
"national issues" are involved they should be reviewed in the D.C. 
Circuit. Recommendation A.2. should be amended in the same fashion. 

Cases involving permits and permit programs under the FWPCA 
sometimes involve generic issues that apply to EPA's actions nation- 
wide. For essentially the reasons discussed in our comments on recom- 
mendation A.3., below, we believe such issues should be reviewed in the 
D.C. Circuit. This result could be specified, without disturbing the 
general thrust of the Recommendation, by amending section 509 of the 
FWPCA as suggested in our comments of November 12, 1976. 

Although approval and promulgation of State implementation plans 
(SIP's) under the Clean Air Act usually involve issues peculiar to 
the affected States, such actions sometimes involve generic determina- 
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tions of nationwide scope or effect. Examples include EPA's granting 
of two-year extensions of the date for attainment of national ambient 
air quality standards in a number of metropolitan areas ^ and its 
promulgation of generic regulations (applicable to all States) that 
require j>revention of significant deterioration of air quality (40 CFR 
52.21). We view such actions as virtually identical to promulgation of 
"national standards",^ as to which recommendation A.l. expresses a 
prference for review in the D.C. Circuit. 

Under the existing law, it is possible to argue that the D.C. Circuit 
is the "appropriate circuit" for review of "national" SIP issues, and 
three courts of appeals have so held.^ Recommendation A.3., however, 
would provide that such issues, together with all other SIP issues, 
must be in the local circuit. Although recommendation A.4. would 
promote transfer to avoid "undue duplication of proceedings", it 
would provide no basis for arguing that the D.C. Circuit is the appro- 
priate transferee forum. 

As indicated by Professor Currie in his report, Congress intended 
review in the D.C. Circuit of "matters on which national uniformity 
is desirable." Among the reasons for this are" the D.C, Circuit's obvious 
expertise in administrative law matters and its sensitivity to Congres- 
sional mandates. In addition, the D.C. Circuit has become thoroughly 
familiar with the Clean Air Act — a very complex statute — and with 
its equally complex legislative history. We believe it makes sense to 
centralize review of "national" SIP issues in the D.C. Circuit, taking 
advantage of its administrative law expertise and facilitating an 
orderly development of the basic law under the xlct, rather than to 
have such issues decided separately by a niunber of courts, some of 
which would probably lack frequent exposure to the Act and its legis- 
lative history. Moreover, the validity of a national^ applicable regula- 
tion will not turn on the particulars of its impacts within a given 
Circuit. 

(2) Recommendation D.I., which would allow the challenge of 
validity of regulations in enforcement proceedings, should be deleted. 

The "legislative history" of this recommendation suggests that it is 
inspired in part by a concern that the time limits for filing of petitions 
for review of the validity of regulations are too short, and in part by 
a concern that any time limit may unreasonably constrain the oppor- 
tunity for such review. 

As to the first factor we would much prefer the solution offered by 
Recommendation D.2. As to the second, we oppose the recommendation 



1 See NRDC v. EPA, 475 F. 2d 968 (D.C. Cir. 1973). 

2 As with national standards, such actions typically involve establishment or application 
of uniform principles for all States, are taken on a single administrative record, and do 
not involve factual questions unique to particular geographical areas. 

3 Dayton Power & Light Co. v. EPA, 520 F. 2d 703, 706-07 (6th Cir. 1975) (regulations 
for prevention of significant deterioration) ; NRDC v. EPA, 475 F. 2d 968, 969-70 (D.C. 
Cir. 1973) r two-year extensions and similar issues) ; NRDC v. EPA, 465 F. 2d 492, 494 
(1st Cir. 1972) (same). 
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on several grounds. Permitting challenges to validity in enforcement 
would leave open the question of validity indefinitely, notwithstanding 
Congress' intent to have it decided expeditiously ; -^ would require EPA 
to retain its often immense records indefinitely ; would mean district 
court rather than court of appeals review of validity, notwithstanding 
the clear intent of Congress ; and might very well lead to conflicting 
results, with resolution of conflicts (if at all) only after review by the 
courts of appeals and the Supreme Court. In our view, facial validity 
need be determined only once and should be determined expeditiously ; 
there are other mechanisms for relief based on factors peculiar to 
individual sources (see comments on recommendation D.3.), and it 
makes no sense to require every district court presented with the issue 
of validity to engage in duplicative review of the often immense 
records involved. 

The Recommendation glosses over that fact that State implementa- 
tion plans, which have and will continue to make up the vast majority 
of onerous air pollution requirements, can be challenged facially and 
on grounds of infeasibility through administrative and judicial review 
channels in the States.^ 

Finally, as Professor Walter Gellhorn observed at the Plenary Ses- 
sion, there is an inherent contradiction between Eecommendations D.l. 
and D,3., viz, the argument is for extending the deadlines for obtain- 
ing review while at the same time espousing that there should be no 
deadline for obtaining review\ That the federal courts involved are 
at different levels does not cure this contradiction. 

(3) Eecommendation D.3., which w^ould allow late filings of peti- 
tions for review upon reasonable grounds shown, should be deleted. 

The ^'legislative history" of this recommendation suggests a number 
of concerns that may have prompted it : (a) the problem of short time 
limits; (b) the problem of persons w^ho fail to file through careless- 
ness; (c) lack of opportunity for consideration of individual factors 
that might affect validity; and (d) the problem of persons who are 
unaffected by a regulation until after the deadline for filing has passed. 
My comments are as follows : 

(a) Short time limits. We prefer Recommendation D.2. as pro- 
viding a more direct solution to this problem, if it is thought to 
be a problem. Protection of one's rights need not await detailed 
analysis of what EPA has actually done ; common practice is to 
file one-paragraph petitions alleging that EPA's action was arbi- 
trary or capricious, or similarly general grounds. 

(b) Carelessness. The industries we regulate generally submit 
extensive comments on proposed regulations, sometimes "lobby" 

*See Kennecott Copper Corp. v. EPA, 462 F. 2d 846, 849 & nn. 14-15 (D.C. Cir. 1972). 
Expeditious resolution of SIP Issues is particularly important because Conprress mandated 
attainment of the health-protective ambient air quality standards (via SIP's) by a time 
certain, regardless of economic or technical feasibility. 

^ See Union Electric Co. v, EPA, 96* S. Ct. 2518 (1976). 
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the agency extensively, often mount well-coordinated attacks on 
final regulations in court, and seem to follow the development of 
regulations rather well. And, even before publication of proposals 
in the Federal Register, they receive notice through EPA's gather- 
ing of supporting data from them, through trade associations, 
through industry representatives on EPA advisory committees, 
or during pre-publication review by other federal agencies. We 
believe the public interest in early resolution of validity (clearly 
intended by Congress) should outweigh the interests of those who 
fail to file timely petitions through carelessness. 

(c) Individual factors that might affect validity. As Professor 
Currie seems to acknowledge in his report, individual factors are 
often if not always irrelevant to the validity of EPA regulations. 
Those cited as examples do not appear to be grounds for challenge 
of SIP approvals,^ for example, or of national standards adopted 
under section 111 or 112 of the Clean Air Act (42 U.S.C. 1857c-6, 
1857c-Y). Relief based on such factors may be available through 
a variety of mechanisms,^ but they do not go to the validity of 
the regulations. 

(d) Previously unaffected parties. In our view, persons who 
choose to do business in a regulated industry (or to expand into a 
geographical area subject to controls) after the establishment of 
applicable regulations take the business (or the area) as they find 
it. If a company invents a new process that presents particular 
problems under an applicable regulation, it may petition for 
revision of the regulation. 

Finally, we note that this recommendation would leave the question 
of validity open indefinitely, with all the problems that would entail 
(see discussion of Recommendation D.l.) . 

Recommendation 76-5 

interpretive rules of general applicability and statements of 

general policy 

(Adopted December 9-10, 1976) 

Agencies often explain their view of the meaning of statutes or 
rules by issuing interpretive rules of general applicability, and agencies 
indicate how they will exercise discretion by announcing statements of 
general policy. The Administrative Procedure Act requires that these 
interpretive rules and policy statements be published in the Federal 

^ See Union Electric Co. v. EPA, supra. 

7 Under the Clean Air Act, for example, relief may be available by way of SIP revisions 
(including variances) approved or promulgated by EPA, postponements of SIP require- 
ments under 42 U.S.C. 1857c-5(f), enforcement orders fixing a "reasonable time" for 
compliance (42 U.S.C. 1857-c-8(a) (4), equitable relief provided by court order In enforce- 
ment proceedings {see 42 U.S.C. 1857c-8(b)), waivers or exemptions under 42 U.S.C. 
1857C-7, or petition for revision, of any applicable regulation. 

55 



Register. But the Act does not require that interested persons be given 
advance notice and opportunity to comment upon interpretive rules 
and policy declarations. Courts, however, have occasionally imposed 
that requirement. 

At times policy statements and interpretive rules are barely dis- 
tinguishable from substantive rules for which notice and comment 
is required. For that and other reasons many agencies have often 
utilized the notice-and-comment procedures set forth in section 553 
of the Act, without regard to whether their pronouncements fall into 
one category or another. This is, in general, beneficial to both the agen- 
cies and potentially affected elements of the public. Providing op- 
portunity for comment upon interpretive rules and policy statements 
of general applicability, sometimes before and sometimes after their 
adoption, makes for greater confidence in and broader acceptance of 
the ultimate agency judgments. The following recommendations look 
toward wider voluntary adoption of such procedures by the agencies. 
Nothing here proposed would in any event alter the existing provisions 
of Administrative Procedure Act section 553(e), allowing any person 
to petition at any time for the amendment or repeal of a rule, includ- 
ing an interpretive rule or a statement of general policy. Moreover, 
the recommended procedures are not intended to apply to interpreta- 
tions or policies set forth in opinions in formal or informal adjudica- 
tions. 

Recommendation 

1. Before an agency issues, amends, or repeals an interpretive rule 
of general applicability or a statement of general policy which is 
likely to have substantial impact on the public, the agency normally 
should utilize the procedures set forth in Administrative Procedure 
Act subsections 553(b) and (c), by publishing the proposed inter- 
pretive rule or policy statement in the Federal Register, with a 
concise statement of its basis and purpose and an invitation to in- 
terested persons to submit written comments, with or without op- 
portunity for oral presentation. If it is impracticable, unnecessary, 
or contrary to the public interest to use such procedures the agency 
should so state in the interpretive rule or policy statement, with a 
brief statement of the reasons therefor. 

2. Where there has been no pre-promulgation notice and opportunity 
for comment, the publication of an interpretive rule of general ap- 
plicability or a statement of general policy, even one made effective 
immediately, should include a statement of its basis and purpose 
and an invitation to interested persons to submit written comments, 
with or without opportunity for oral presentation, within a following 
period of not less than 30 days. The agency should evaluate the rule 
or statement in the light of comments received. Not later than 60 
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days after the close of the conimerLt period, the agency should in- 
dicate in the Federal Register its adherence to or alteration of its 
previous action, responding as may be appropriate to significant com- 
ments received. An agency may omit these post-adoption comment 
procedures when it incorporates in the interpretive rule or policy 
statement a declaration, with a brief statement of reasons, that such 
procedures would serve no public interest or would be so burdensome 
as to outweigh any foreseeable gain. 

Statement on Proctdures to Deal Wtth Emergency 
Shortages of Natural Gas 

(Adopted December 9-10, 1976) 

Consideration of procedures to deal with possible emergency short- 
ages of natural gas involves the analysis and weighing of numerous 
and complex issues. The Congress is the proper body to consider the 
policy responses which may be appropriate for dealing with such an 
emergency. Of significance to the Administrative Conference is that, 
in any such deliberative process, Congress should consider from the 
beginning how to assure fair and effective administrative procedure in 
any program which it adopts. This Statement is not intended to recom- 
mend any particular program or to go beyond procedural considera- 
tions. 

If the Congress believes an emergency shortage of natural gas is a 
significant possibility in the foreseeable future, then the necessary in- 
vestigation and analysis of the issues noted in this Statement should be 
undertaken soon. By giving early consideration to the difficult issues 
which must be resolved, the Congress can enable the orderly develop- 
ment of fair and effective administrative procedures to be available 
in the case of need. The alternative to such prompt consideration is 
likely to be, in the event of an emergency, a hastily-established pro- 
gram which might not adequately provide for public participation 
in the development of policies and regulations nor for suitable pro- 
cedures for the determination of matters involving identifiable parties. 
This might work unnecessary hardships, invite public distrust, and 
create more serious social and economic dislocations than necessary. 

1. At the present time the procedures by which Government can 
deal with an emergency created by an undersupply of natural gas have 
severe limitations. Governmental authority over natural gas, to the 
extent it exists, is fragmented among the Federal Power Commission 
and the several States : 

(a) The Natural Gas Act confines the Federal Power Commis- 
sion's jurisdiction, and consequently its curtailment authority, 
mainly to the interstate sale and transportation of natural gas ; 
the Commission does not exercise authority over natural gas that 
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is produced and consumed within a single State, nor normally 
over the retail sale distribution of either intrastate or interstate 
.gas. 

(b) The procedures of the Federal Power Commission are 
largely designed for certification and ratemaking cases, and they 
are generally ill-suited for emergency situations. While the Com- 
mission has adopted an end- use curtailment policy, in fact it is 
without jurisdiction to enforce it at the State level. Nor does the 
Commission have the authority to order interconnections among 
pipelines and transfer of gas from one to another. 

(c) The respective States have widely varying resources and 
interests. No procedures exist for them to distribute the burden 
of an emergency shortage of natural gas among themselves and 
throughout the Nation. 

2. The range of possible legislative responses is wide, and the ques- 
tions involved are of the highest complexity : 

(a) The approaches which have been suggested include: Com- 
plete reliance on the free market mechanism to bring supply and 
demand into balance; primary reliance on the free market 
mechanism, coupled with standby emergency procdures of some 
sort; an end-use allocation procedure administered jointly by a 
Federal agency and the States; a procedure in which States or 
regions or classes of users receive pro-rata portions of the gas used 
in a base period; incentives to conserve natural gas and other 
forms of energy ; accelerated development of renewable forms of 
energy; extension of federal regulations to the intrastate gas 
market. 

(b) Determination of the appropriate approach, from among 
the foregoing or others, is for Congress to resolve through the 
political process. 

3. Any congressional action to institute Federal or Federal/State 
allocation procedures requires consideration of many complex sub- 
jects, several of which are noted below in Paragraphs 4^6. If, there- 
fore, Congress determines {a) that an emergency shortage of natural 
gas is a significant possibility in the foreseeable future and (&) that 
its response will be some sort of allocation procedures, it should act 
promptly in view of the time involved in the legislative process and 
the lead time necessary to establish any new program. Adequate lead 
time should also be provided to allow States, gas users, and industry 
participants to plan on a sound, well -conceived basis. 

4. If Congress were to consider some sort of end-use allocation 
procedure, the following issues should be addressed in the legislative 
process: 

(a) Comprehensive data are required for its organization and 
implementation, and such data do not appear to be readily avail- 
able in sufficiently accurate, complete, and compatible form. 
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(b) An end-use allocation procedure might adversely affect 
incentives for the conservation of natural gas by States, gas dis- 
tributors, and users, and for the development of new sources of 
supply, so that care should be taken to minimize any such ad- 
verse effects. 

(c) The sheer number of users of natural gas, each of which 
or each category of which might require consideration in an 
end-use allocation procedure, and each of which would incur 
particular economic and social consequences if the supply of 
natural gas were interrupted, means that it may be impractical 
to administer an end-use allocation procedure exclusively by 
means of a centralized Federal agency. 

5. If Congress were to consider involving the States in the ad- 
ministration of an end-use allocation procedure, the following issues 
should be addressed in the legislative process : 

(a) In some States, the authority to formulate and implement 
relevant energy policy resides in a public utilities commission, 
while in other States it resides in the Governor's office, and in 
still other States legislative provision for such authority does 
not currently exist. In some States, authority is divided between 
statewide and local governmental entities. 

(b) Many State governments appear at present to lack the 
resources and expertise to administer an end-use allocation sys- 
tem. A comprehensive survey of the respective personnel and 
financial resources- of the various States that would be needed 
to undertake an end-use allocation system apparently does not 
currently exist. 

(c) Congress should consider whether and by what means 
the Federal Government may induce a State to take legislative 
action. 

(d) Some States have taken measures to protect their respective 
economies from the adverse effects of natural gas shortages, and 
they would probably resist any Federal system which failed to 
recognize and reward such diligence. 

6. If Congress were to consider authorizing some Federal agency 
to order, as part of an allocation procedure, interconnections among 
interstate and intrastate pipelines and the mandatory transfer of gas 
from one to another, then the legislative process should address the 
fact that no comprehensive, accurate, compatible, and readily avail- 
able data concerning the existence and feasibility of interconnections 
among pipelines exist. 

7. Whatever action it takes, Congress should consider the relation- 
ship between that action and a number of laws, including the Na- 
tional Environmental Policy Act (NEPA) and existing antipollu- 
tion statutes. 
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(a) The effect on the environment of requiring large users of 
natural gas to switch to alternative fuels may be substantial. 

(b) Environmental impact statements may be time consuming 
and may be incompatible with the implementation of emergency 
procedures, if not their development. 

8. To the extent that it enacts legislation authorizing allocative 
procedures by government agencies, w^iether on the Federal, State, 
or local level. Congress should ensure the use of suitable and adequate 
administrative procedures. 

(a) To the maximum extent feasible, each agency should de- 
velop its policies and regulations as far in advance of an actual 
emergency as possible and do so by using the procedures of § 553 
of the Administrative Procedure Act and Recommendations 72-5 
and 76-3 of the Administrative Conference. 

(b) For the determination of matters that involve any spe- 
cifically identifiable party, agencies should, to the maximum extent 
feasible, use procedures that' assure the party adequate notice, 
opportunity to present facts and positions, a statement of the basis 
for decision, and reasonable administrative appeal. 



60 



BYLAWS OF THE ADMINISTRATIVE CONFERENCE 

(As revised June 4, 1976) 

Section 1. Establishment and Objective 

The Administrative Conference Act, 5 U.S.C. §§ 561 et seq, (1970), 
78 Stat. 615 (1964), authorized the establishment of the Administra- 
tive Conference of the United States as a permanent, independent 
agency of the Federal Government. The purpose of the Administra- 
tive Conference is to improve the administrative procedure of Federal 
agencies to the end that they may fairly and expeditiously carry out 
their responsibilities to protect private rights and the public interest. 
The Administrative Conference Act provides for the membership, 
organization, powers, and duties of the Conference. 

Section 2. Membership 
(A) general, 

Each member is expected to participate in all respects according to 
his own views and not necessarily as a repesentative of any agency or 
other group or organization, public or private. Each member (other 
than a member of the Council) shall be appointed to one of the stand- 
ing committees of the Conference. 

(B) terms of nongovernment members 

The terms of non- Government members, who are appointed by the 
Chairman with the approval of the Council, shall terminate at 2-year 
intervals from June 30, 1970. No more than 10 percent of such mem- 
bers shall at any time be in continuous service beyond a third term. 

(C) eligibility and replacements 

(1) A member designated by a Federal agency shall become in- 
eligible to continue as a member of the Conference in that capacity or 
under that designation if he leaves the service of the agency or de- 
partment. Designations and redesignations of members shall be filed 
with the Chairman promptly. 
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(2) A person appointed as a non-Government member shall be- 
come ineligible to continue in that capacity if he enters full-time Gov- 
ernment service. In the event a non-Government member of the Con- 
ference resigns or becomes ineligible to continue as a member, the 
appointing authority shall appoint a successor for the remainder of 
the term. 

(D) ALTERNATES 

Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify, an alternate may be per- 
mitted, with the approval of a committee, to participate for a mem- 
ber in a meeting of the committee, but such alternate shall not have 
the privilege of a vote in respect to any action of the committee. 

Section 3. Committees 

The following shall constitute the standing committees of the 
Conference: 

1. Committeeon Agency Decisional Processes; 

2. Committee on Agency Organization and Personnel ; 

3. Committee on Compliance and Enforcement Proceedings ; 

4. Committee on Grants, Benefits and Contracts ; 

5. Committee on Informal Action ; 

6. Committee on Judicial Eeview ; 

7. Committee on Licenses and Authorizations ; 

8. Committee on Ratemaking and Economic Regulation ; and 

9. Committee on Rulemaking and Public Information. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the respon- 
sibilities of the committees and assign new or additional projects to 
them. With the approval of the Council, the Chairman may establish 
special ad hoc committees and assign special projects to such commit- 
tees. The Chairman shall coordinate the activities of all committees to 
avoid duplication of effort and conflict in their activities. 

Section 4. Liaison Arrangements 

The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, 
Federal agencies, and prof essional associations which are not repre- 
sented on the Conference. Persons appointed under these arrange- 
ments may participate in the activities of a designated committee 
without vote; and may participate in the deliberations of the Confer- 
ence with privileges of the floor, but without vote. 
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Section 5. General 



(A) MEETINGS 



All sessions of the Assembly shall be public. Privileges of the floor, 
however, extend only to: (1) Members of the Conference, (2) persons 
appointed pursuant to section 4, (3) consultants and staff members 
insofar as matters on which they have been engaged are under con- 
sideration, and (4) persons who, prior to the commencement of the 
meeting, have obtained the approval of the Chairman and who speak 
with the unanimous consent of the Assembly. 

(B) QUORUMS 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute 
a quorum of the Council. 

(C) SEPARATE STATEMENTS 

(1) A member who disagrees in whole or in part with a recom- 
mendation adopted by the Assembly is entitled to enter a separate 
statement in the record of the Conference proceedings and to have it 
set forth with the official publication of the recommendation in the 
Federal Register. A member's failure to file or join in such a separate 
statement does not necessarily indicate his agreement with the 
recommendation. 

(2) Notification of intention to Gle a separate statement must be 
given to the Executive Secretary not later than the last day of the 
plenary session at which the recommendation is adopted. Members 
may, without giving such notification, join in a separate statement for' 
which proper notification has been given. 

(3) Separate statements must be filed within 10 days after the close 
of the session, but the Chairman may extend this deadline for good 
cause. 

(D) AMENDMENT OF BYIiAWS 

The Conference may amend the bylaws provided that 30 days' no- 
tice of the proposed amendment shall be given to all members of the 
Assembly by the Chairman. 

(E) PROCEDURE 

Robert's Rules of Order shall govern the proceedings of the Assem- 
bly to the extent appropriate. 
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THE ADMINISTRATIVE CONFERENCE ACT 

[Public Law 88-499, August 30, 1964, 78 Stat. 615, as codified by 
Public Law 89-554. September 6, 1966, 80 Stat. 388, as amended by 
Public Law 92-526 October 21, 1972, Title 5 U.S.C, Chapter 5, 
Subchapter III, Sections 571 through 576.1 



§ 571 Purpose. 

It is the purpose of this subchapter to provide suitable arrange- 
ments through which Federal agencies, assisted by outside experts, 
may cooperatively study mutual problems, exchange information, 
and develop recommendations for action by proper authorities to 
the end that private rights may be fully protected and regulatory 
activities and other Federal responsibilities may be carried out 
expeditiously in the public interest. 

§ 572 Definitions. 

For the purpose of this subchapter — 

(1) "administrative program" includes a Federal function which 
involves protection of the public interest and the determination of 
rights, privileges, and obligations of private persons through rule- 
making, adjudication, licensing, or investigation, as those terms are 
used in subchapter II of this chapter, except that it does not include 
a military or foreign affairs function of the United States ; 

(2) "administrative agency" means an authority as defined by 
section 551(1) of this title; and 

(3) "administrative procedure" means procedure used in carrying 
out an administrative program and is to be broadly construed to 
include any aspect of agency organization, procedure, or management 
which may affect the equitable consideration of public and private 
interests, the fairness of agency decisions, the speed of agency action, 
and the relationship of operating methods to later judicial review, but 
does not include the scope of agency responsibility as established by 
law or matters of substantive policy committed by law to agency 
discretion. 
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§ 573 Administrative Conference of the United States. 

(a) The Administrative Conference of the United States consists of 
not more than 91 nor less than 75 members appointed as set forth in 
subsection (b) of this section. 

(b) The Conference is composed of — 

(1) a full-time Chairman appointed for a 5-year term by the Presi- 
dent, by and with the advice and consent of the Senate. The Chairman 
is entitled to pay at the highest rate established by statute for the 
chairman of an independent regulatory board or commission, and may 
continue to serve until his successor is appointed and has qualified ,' 

(2) the chairman of each independent regulatory board or commis- 
sion or an individual designated by the board or commission ; 

(3) the head of each Executive department or other administrative 
agency which is designated by the President, or an individual desig- 
nated by the head of the department or agency ; 

(4) when authorized by the Council referred to in section 575 (b) of 
this title, one or more appointees from a board, commission, depart- 
ment, or agency referred to in this subsection, designated by the 
head thereof with, in the case of a board or commission, the approval 
of the board or commission ; 

(5) individuals appointed by the President to membership on the 
Council who are not otherwise members of the- Conference ; and 

(6) not more than 36 other members appointed by the Chairman, 
with the approval of the Council, for terms of 2 years, except that the 
number of members appointed by the Chairman may at no time be 
less than one-third nor more than two-fifths of the total number of 
members. The Chairman shall select the members in a manner which 
will provide broad representation of the views of private citizens and 
utilize diverse experience. The members shall be members of the 
practicing bar, scholars in the field of administrative law or govern- 
ment, or others specially informed by knowledge and experience with 
respect to Federal administrative procedure. 

(c) Members of the Conference, except the Chairman, are not 
entitled to pay for service. Members appointed from outside the 
Federal Government are entitled to travel expenses, including per 
diem instead of subsistence, as authorized by section 5703 of this 
title for individuals serving without pay. 

§ 574 Powers and duties of the Conference. 

To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may — 

(1) study the efficiency, adequacy, and fairness of the administra- 
tive procedure used by administrative agencies in carrying out 
administrative programs, and make recommendations to administra- 
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tive agencies, collectively or individually, and to the President, 
Congress, or the Judicial Conference of the United States, in con- 
nection therewith, as it considers appropriate ; 

(2) arrange for interchange among administrative agencies of 
information potentially useful in improving administrative procedure ; 
and 

(3) collect information and statistics from administrative agencies 
and publish such reports as it considers useful for evaluating and 
improving administrative procedure. 

§ 575 Organization of the Conference. 

(a) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly 
of the Conference. The Assembly has ultimate authority over all 
activities of the Conference. Specifically, it has the power to — 

(1) adopt such recommendations as it considers appropriate for 
improving administrative procedure. A member who disagrees with a 
recommendation adopted by the Assembly is entitled to enter a dis- 
senting opinion and an alternate proposal in the record of the Confer- 
ence proceedings, and the opinion and proposals so entered shall ac- 
company the Conference recommendation in a publication or dis- 
tribution thereof ; and, 

(2) adopt bylaws and regulations not inconsistent with this sub- 
chapter for carrying out the functions of the Conference, including the 
creation of such committees as it considers necessary for the conduct 
of studies and the development of recommendations for consideration 
by the Assembly. 

(b) The Conference includes a Council composed of the Chair- 
man of the Conference, Avho is Chairman of the Council, and 10 
other members apjpointed by the President, of whom not more than 
one-half shall be employees of Federal regulatory agencies or Execu- 
tive departments. The President may designate a member of the Coun- 
cil as Vice Chairman. During the absence or incapacity of the Chair- 
man, or when that office is vacant, the Vice Chairman shall serve as 
Chairman. The term of each member, except the Chairman, is 3 years. 
When the term of a member ends, he may continue to serve until a 
successor is appointed. However, the service of any member ends when 
a change in his employment status would make him ineligible for 
Council membership under the conditions of his original appointment. 
The Council has the power to — 

(1) determine the time and place of plenary sessions of the Con- 
ference and the agenda for the sessions. The Council shall call at 
least one plenary session each year ; 
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(2) propose bylaws and regulations, including rules of procedure and 
committee organization, for adoj^tion by the Assembly ; 

(3) make recommendations to the Conference or its committees 
on a subject germane to the purpose of the Conference ; 

(4) receive and consider reports and recommendations of commit- 
tees of the Conference and send them to members of the Conference 
with the views and recommendations of the Council ; 

(5) designate a member of the Council to preside at meetings of the 
Council in the absence or incapacity of the Chairman and Vice 
Chairman; 

(6) designate such additional officers of the Conference as it con- 
siders desirable ; 

(7) approve or revise the budgetary proposals of the Chairman; 
and 

(8) exercise such other powers as may be delegated to it by the 
Assembly, 

(c) The Chairman is the chief executive of the Conference. In that 
capacity he has the power to — 

(1) make inquiries into matters he considers important for Con- 
ference consideration, including matters proposed by individuals 
inside or outside the Federal Government ; 

(2) be the official spokesman for the Conference in relations with 
the several branches and agencies of the Federal Government and 
with interested organizations and individuals outside the Govern- 
ment, including responsibility for encouraging Federal agencies to 
carry out the recommendations of the Conference ; 

(3) request agency heads to provide information needed by the 
Conference, which information shall be supplied to the extent per- 
mitted by law ; 

(4) recommend to the Council appropriate subjects for action by 
the Conference ; 

(5) appoint, with the approval of the Council, members of com- 
mittees authorized by the bylaws and regulations of the Conference ; 

( 6 ) prepare, for approval of the Council, estimates of the budgetary 
requirements of the Conference ; 

(7) appoint and fix the pay of employees, define their duties and 
responsibilities, and direct and supervise their activities ; 

( 8 ) rent office space in the District of Columbia ; 

(9) provide necessary services for the Assembly, the Coimcil, and 
the committees of the Conference ; 

(10) organize and direct studies ordered by the Assembly or the 
Council, to contract for the performance of such studies with any 
public or private persons, firm, association, corporation, or institution 
under title III of the Federal Property and Administrative Services 
Act of 1949, as amended (41 U.S.C. 251-260), and to use from time 
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to time, 'as appropriate, experts and consultants who may be employed 
in accordance with section 3109 of this title at rates not in excess of 
the maximum rate of pay for grade GS-15 as provided in section 5332 
of this title ; 

( 11 ) utilize, with their consent, the services and facilities of Federal 
agencies and of State and private agencies and instrumentalities with 
or without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, and bequests 
of property, both real and personal, for the purpose of aiding and 
facilitating the work of the Conference. Gifts and bequests of money 
and proceeds from sales of other property received as gifts, devises, or 
bequests shall be deposited in the Treasury and shall be disbursed 
upon the order of the Chairman. Property accepted pursuant to this 
section, and the proceeds thereof, shall be used as nearly as possible 
in accordance with the terms of the gifts, devises, or bequests. For 
purposes of Federal income, estate, or gift taxes property accepted 
under this section shall be considered as a gift, devise, or bequest to 
the United States ; 

(13) accept voluntary and uncompensated services, notwithstand- 
ing the provisions of section 3679(b) of the Eevised Statutes (31 
U.S.C. 660(b)); 

(14) on request of the head of an agency, furnish assistance and 
advice on matters of administrative procedures ; and 

(15) exercise such additional authority as the Council or Assembly 
delegates to him. 

The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full report 
concerning the affairs of the Conference since the la^t preceding 
plenary session. The Chairman, on behalf of the Conference, shall 
transmit to the President and Congress an annual report and such 
interim reports as he considers desirable. 

§ 576 Appropriations. 

There are authorized to be appropriated sums necessary not in 
excess of $760,000 for the fiscal year ending June 30, 1974, $805,000 
for the fiscal year ending June 30, 1975, $850,000 for the fiscal year 
ending June 30, 1976, $900,000 for the fiscal year ending June 30, 1977, 
and $950,000 for the fiscal year ending June 30, 1978, and for each 
fiscal year thereafter, to carry out the purposes of this subchapter. 
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